





ime”. 
Picosard 








HISTORY ‘OF THE 
boke of the \Ordinauncé to be obferved oe 
the King’s Elehecker for fees-taking. “This ordinance 
regulating fees in the exchequer owas -mmadein 
Henry Vi." To thefe prodaSigns of this feign dyed 
added two pieces that have lately been: “brought to Tight” 
i “ A-Replication of a Serjaunte at the Lawes 
“ and (© certayne Pointcs alleaged by’a Student of 
“the far vof England, ina Dialogue in Pnglifie 

“ between a Doglor of Divinity and the faid Student 
the other, A litle Treatife concerning Writs of ch 
“poena.” The lattersis thought to bé written by Ste 
Germyn, in vindication of the pallages in his Dodor afd” 
Stutlént that had been attacked by the fuppofed Serjeant in 
the former truét*. 

Some publications of ‘this | period, ‘on the uinetet 
about religion, may, from the incidental difeuffion of Gertain 
points of ecclefiaftical jurifprudence, be reckaned in | the | 
call ‘of law-books. Such was.“ A Treatiie 

« the Divifion between the Spiritualty. and ‘Temporalty 5” . 
which was alfo printed under the title of The "Pacefier ‘ 
ee between the Temporalty and Spiritualty.”” 

to St..Germyn 5 and the principal part 
of Sir‘Thomas More’s Apology is levelled at this werk, To 
this St.’ Germyn replied, 1 in another tract intitled, Salem 
“ pees 8 apne betwixte two Englithe Men ~ 
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ENGLISH LAW. 
“ true Diftzenice Between the Régil Powet and the Eecle- 


« fiaftical Power’.” The Liberties of the’Clergy col- 


“Tested out of the Laws of the Realm, by John Goodall.” 
« A Dialogue between a Knightand a Clerk on Power {pi- 
“ritual and temporal *."" ‘We find alfo a tranflationof the 
Conftitutions provincial and legatine, printed in 1534. 

Nexr to the performance’ of writers, thofe of printers 
are to be reckoned among the helps to the ftudy of the 
law. At the opening of this eign, Pynfon was continued 
in the appointment of king’s printer, and he was fucceed- 
ed by Thomas Berthelet, in 1529. Berthelet"was the 
firft who liad this office grantedto him by patent : the 
grant was for life, and he kept it during the whole of this 
reign®. ‘The printing of law-books lay principally with 
thefe printers, with John and William Raftel!, and with 
Robert Redman ; all of whom printed the ftatutes, and va- 
rious law-treatifes, over and over again. ; 

Tr is unneceflary to enumerate the feveral collections of 
the ftatutes at large that were printed in this reign’; it is 
fuflicient to obferve-of them in general, that they ufually 
bore the title of Magna Charta, or Liber Magne Charta, 
and they commonly contained all the acts down to the time 
of their publication, But fome of thofe editions deferve 
mote particularly to be remembered... In 1531, Berthelee 
printed fome ftatutes with the common title of Magna 
Charta,’ cum alits Statutis. Some few months after, in 
1532, he printed another collestion, with the title of Se 

* eunda Pars Veterum Statutorum. On the back of the leaf 
he informs the reader, that the following ftatutes were 
known to few, and were now printed for the fir time, 
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is Bk” hevian tem ont them examined with the pailioment 
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. na Charta, were intitled Vetera 


prefent might very opi beet bp wy tecie te ‘he had. 
given them % ‘Thefe titles Seemed to pleale the ‘editor 5, 
for in 1540, we find thefe two books again print. 
ed by Berthelet *, In 1543, the fame printer publithed, in 
orfe volurne, all the ftatutes from Hen. 11. to the firt of 
Hen. VEL. %, Before that, in, 1524, there was printed by, 
Redman, an edition of the ftatutes in Englifh, tranilated 
by George Ferrer, which was reprinted in 1542%, 0) 28 

Nexr to the ftatates at large, the abridgement of them, 
prelents itfelf. The Abridgement, mentioned in the former. 
reign, feems to have been frequently reprinted, Le Breage _ 
gement de toutz les Eflatuts was printed by Pynfoninys24.5 © 
and again, with additions by Wm. Owein of the “Middle - 
Temple, in 1528*. ‘In 15275 au abridgement of the fla- 
tutes was printed in Englith, by John Raftell®; and in 
1533, with confiderable additions, by Wm. Raftell, 
the title of “ The grete Abregement of the Statutys f En- 
4 glond, untylt the 2ad yere of Henry ViML#;” 
reprinted with the fame cide by Petit, and alfo ‘by 
toil, in 1542, containing the abridgment of § atures down 
10 33 Hen. VIII4, 

Tus far of collections of the flatutes at large, and 
abridgements of them. We find fome fpecimens eG 
partial publications that “haye become of late days. very 
ee ee of in pradtice. Tn 1538, 
bs A booke, containing the drat which the, 

Injeined t to be ut in execution by juplices of peace, 
fete sei fh cand ether minifers of infice 
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. Tue printing of the year-books sate ene: on n with 
great earneftnels during this reign shut» as has been 
before obferved, owing to their being generally printed 
without a date, the time of their appearance, for the molt 
part, cannot be afcertained’., We know that they were - 
moftly printed by Pynfon, by Berthelet, and by Redman. . 
‘The carlieft that has been found with a date, was printed in 
1517, by Pynfon’. ‘They were ufually printed fingles 
but thofe from 22d to 28th of Ed. Ill. inchifive, were 
printed in one publication, in 1532. The famous Annus Qua- 
dragefimus was not printed till 1.534%. Many remained 
rinted at the of this reign. Several antient law- 
gi a An 1522, we find the 
Natura, Brevium, Since\called the Old Natura Brevium: 
in_1525, The Olde Teners, newly corredted*. In 1538 
was printed, by, William Raftell, The Regyfler of the 
Wryttes orygynal and judycyall', Britton was printed by. 
Redman, but without a date ; as was Statham's Abridge- 
ment by, ot rather for, Pynfon, . who employed ‘Tailleur, 
a ptinter of Roan in Normandy, to.print Littleton, and 
many other books, amongft which this was molt probably 
pne, as it bears Tailleuy’s mark *, The Nove Narrationes 
‘were printed, byt without a date. 
eee we rere by all the prin- 
porte. Se feign ; law-books and {chool-books being 
which. the carly printers were more frequently 
be a multiply than any other. Bue none paffed 
Saha eral asLinleton's Teowres, spit, 
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me 
(OBA. ing’ of which foes to'bave aid! a7 violent 
4 between two famous printers of thefe days". 
k pt was hot lefs concern in this reign than 
M4 former, about the ecclefiaftical* part oF our law. Lindl 
pom " PipiRctle ‘underwent répeated imprefions. » In” 
1529, The Legatine Conftitutions of Otho and Ortoboni 
were printed’by’ Wynkyn de Worde™. We find alfo'a 
book without adate, intitled, Tracatus Juris. Canonici*, 
We cannot difmifs this catalogue of new-printed books, 
The Reeder. without making i few remarks upon the moft diftinguilhs . 
‘ed of them, The Regitter of Writs: ‘The Regifter of 
Writs is {aid to be the oldeft book in the law; acharadéter 
which may, ina great meafure, be truey but fhould nor 
be allowed without fome confideration. It isnot more, 
‘ certain than extraordinary, that the forms of- writs were 
very early fettled, in their fubftance and language, nearly _ 
in the manner in which they were drawnever after. How- 
ever, this uniformity was not fo exaét, 2s that the weits 
publithed and ufed in the reign of Henry VIL. were all of 
them identically the fame with thofe. ufed at the firftori- 
gimof this invention, inthe reign of Henry IL. Ieis not 
to be wondered that there fhould be a ditlerence. in thefe P 
' 
¥ eee A alias te rks 
; beurre win, oe oi Sra 
pa te ae fete tie 
oie Find fg fe i 


of 
is eas Ree 


fen not -Pynfon was at this time an. 
wee fui jae) soe fev» a 


wae ed an fe 















ENGLISH LAW ae 


a inne a a hi aad at cmar, 
pi mae Shere remarkable chat the difference >°% 
ai * . NENRE Wa, 
ina denncc Regilter muft be taken to be 
fuch as they wereufed'arthe time of its publication, it will 
be curious and amufing to compare them with thofe in fe- 
vera} antecedent periods of oyr law ; with thole in Glan~ 
ville and Bra&ton’; thofevin the reign of Edward 1.5 and. 
thofe ia the Qld. Natura Breyium, in the reign of Ed- 
wardIIl. This we fluall attempt, ie ot Ri aN 
principal original writs. 
‘Do begin: with Glanville. Wiehind the wake of novel 
difleifin and’ of) mortaunceltor, as-given by that author *% 
+cortefpond exaStly with thofe in the Regifter, in the fcope, 
fubftance and words ; with the difference only of the tefle 
in the name of ‘the grandjufticiar, as‘allwrits were then 
of the king’s Mile, which was then always in the fingular 
“number; and of 2 return confiftent with the order of ju~ 
dicature in thofetimes. On the other hand, the writ of 
right of advowfon®, tho’ it agrees in the main of it with 
that in the Regifter, is not verbatim thefame. The afffay 
ultima prafentationis, differs: only in'a few words. The 
writ of debt is uerdatim the fame, except that inftead of 
alledging the detinet, it fays, injuflt deferceat. Thefeare 
a few out of the many obfervations that might be made, 
on Seite ofthe writs in Glanville with thole inthe 


Tue wai ia Beatin, as to their compellation, te/f, 
ayd reStion, are Aeartr the prefent form than thofe in 
Glanville. _As'to the fubflance of them, it appears, that. 
‘the writ de date unde nibil “habet’, afffa mortis antes , 
cefriss and quire impedit®, agree with the Regitter ver 
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bation.’ “Te ei of afi win: prion 
in fubftance, butnot verbatim ; and the writ of 





Ay the time of Edward I. Se je of is wi Redd 
with’ more ‘icety ; therefore, after the’ near correfpon~ 
derice we have feen between the pr s of the time of 
Henry TH. and thofe in the Regitter, we mult not won 
der to find it then fill more. Inthe Statutum Wallia, 
among the regulations made for the judicial polity of that 
ptlticipality, there are forms of writs prefcribed, which, 
no doubt, were copied from thofe ufed in our courts ; and 
thefe, with the fingle difference of the returns, andthe 





"Stile of the juitices peculiar to the'courts there, are erha~ 


tim the fame with thofe inthe Regifter > thefe are, the . 
writ of dower, afiife of mortaunceftor, of novel difleilit, 
of common of pafture, of debt, of covenant, cheek, | 
ing an attorney, andde ceranatore eligendy*, — * 7” 
‘Tue reigns of the three Edwards conftituted a period | 
when the learning of writs was cultivated with great atten- 
tion, Accordingly we find, thar the forms of them were 
fo completely fettled during that time, that the writs in 
the Old Natura Brevium, a colleGtion made in the Taft of 
thole three relyns, agree exactly with thofe of the Regifter; 
only the writ of ihtrufion*, which differed fo widely in 
Bracton’s time, was not yet reduced to the form of the 
Repifter, In the time of Henry VIII. the writ of trefpafs 
and oe Wk ‘earlieft precedent of which {except fome 


pee y's Placita, in Edward 1.’s reign) r 
Natura Brevium, bas a very wifling en 
that in the Regifter. Twi hoe former does 


tain the following words of ita ut de i 
thet ijerebata, which aren, . oe R 
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moft of them, fettled verdatimatleait bythe time of Ed- 
ward LL. ; and in that ftace were) afterwards printed in 
the Regifter in the seign of Henry VII. . 
» Tus obfervationas to the antiquity of writs, is. only 
i meant to apply to thofe common-law remedies which we 
have been juft recounting, and the likes, for many of the 
. writs inthe Regifter are. evidently of later origin than the 
' time of Edward HI. being fome of them framed. upon 
fkatutes pafled fince, and others contrived in confequence 
of alterations in practice, or for other caufes. 
HAvine {aid thus much concerning the probable anti- 
quity of the Regifter, ‘we fhould next confider the con- 
* tents of this volume; of which it will be fufficient to fay, 
that it contains writs, original and judicial, adapted to the 
purpofe ‘of redrefs in every poffible cafe of injury tw the 
perfon.or property; to provide for every incident which 
‘in the courfe of a judicial proceeding ; and, finally, , 
to give the filll effect to fuch proceeding by execution. « . 
Tt was by degrees that writs increafed to the multitude) 
ahd variety which is exhibited in this volume. A.fuficient. a 
feems to have been laid for this fuperftruéture ba 
» Glanville’s time. From the numerous writs, and 
the applic of them, in Glanville’s work, we can per- 
i, ‘that at every turn and ftop in proceeding, whegever 
4s us windice nodus, ® writ was ready framed 
to remove the caufe of delay, and expedite the progreis of 
2S" the 
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Sith seed tgs petdigies aiat sanliaaiebehes his 
creafe was not fo much in the new:kindsiof-writs, though 
that too was eonfiderable, asin the variety of forms’to fuir 
fimilar cafes of the fame kind. “Phus, forinftance; where 
we find in Glanville only one precedent of an. original 
writ, or at mott twa; in Bradony there: are Sometimes 
feven or cight different forms, fitted to the fpecial cireum~ 
flances of particular. cafes. “ 
In the times of} Glanville and Braden, pew am 
mata, that is, every particular variation was formedy as 
we are told, by exprefs authority of :parliament, and’ the 
clerks in chancery could not alteran iota ofthat which had 
been functioned by the legiflature. If the increafe of wtits 
was fo rapid under the great difficulty of applying to par= 
Jiament in every new cafe, it is not to be: wondered, that 
after the ftx:ute of Weltminfter 2, hadvallowed the 4 
clerks to make writs.in cenjimili cofii, the number and 
variety of them fhould multiply to the degree” they did 5 , 
and that where there were feven or. cight different piece 
dents of one kind in Bracton, there thould be ten or more 
in the Regifter in the prefeatrcign. . The conftrustion of 
Similar cafes \eht Sach a latitude, when applied. to-every writ 
at that time cxifting and in praétice in the chancery, that 
the mafters, who were appointed for this fpecial purpotey 
deviled new writs with great readinels, on mofboceafionsy 
where they. were warranted by-any colour of former prece+ 
dent; forthat, in confequeace of this Aature, “the sbuli-, 
nefs of anaking new. writs became “iiely ote of 
diferetion. p 
‘Wues things bad taken, ey setecaedeneana 
very diffgrent confideration from thar in which:they: stood! 
re In carly timess: when they were im at ftined. 
form, and that form wastin general known only tothofe in’ - 
the chancellor's office, the courts ufed pares oc : 















; ‘iffuing out’ of a a 
parser pect —— 
Seetnaradena a ‘the ufiral courfe : bur after 
| this ature, writs: were no lotiger a point of official kriow- 
ledges “The mafters; "whole particular bufincts was the 
making of writs, were cholen for their learning in the law 5 
and as: they ‘could: frame them only on principles of legal 
analogy, the courts took tipon theth to judge of the legality 
of them, as 2 matter to which they were equally competent 
with the matters. . Hence it was that writs became a new 
the profeflors of the law: and! we find in 
of Henry Vi. no lef: than tet’ inns of chancery 
eftablithed for this particular ftudy; which was confidered 
"as.containing’ the firft principles of the Jaw, and that in 
which, young men could cmploy their noviciate with the 
Wists, in time, had very material confequences. The 
‘of writs was fo far from being peculiar to the 
maiters, that they were not even the molt knowing in their 
ownart, ‘This knowledge was in the hands of every body 5 
and he who had moft knowledge of HE law, was the bet 
” able to word a writ. It then happened, that the matters, 
as they (grew to 'beof lef confideration for this particular 
kill, in time neglected the Qudy entirely ; and the pratticers 
were under the neceflity, for the fafety of their caufe, ‘ 
lawyers of eminence to fettle the form of 2 writ. The 
they prefented at the office to be put to the feal, sunider the 
infpedtion of armatter; till at length even that foFiality” 
celled 5 andin this reign it had become the praétice to path 
» thro” the curfitors’ office, without inter=" 
eoree cand {0 prefent them for fealing. 
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Wut ‘his ae i ‘hie fates, the. 
printed; by which this kind. of learning feemed to be made 
more decleredly pubiiei jaris than ever. “Whether it -is.to 
be attributed atfall to the publication ofthis books which 
‘might have taken off any “peculiar fandity heretofore: af- 
‘cribed to its forms ; or to the inattention and want of {kill 
in the then fet of mafterss or to the unaccountable ¢hangé 
‘of opinions in matters of law;-as well'as in every thing elfe ¢ 
whatever was the caufe, it fo happened; that foon after the 
prefent period; this repofitory of chancery-learning began 
to be looked upon with lef. reverence than formerly. » An 
the reign of queen Mary, it was faid bya judges : 
bench, that a writ was not exceptionable betaufe s 
found in the Regifter > the truth of the canonaiace ied | 
the guide in. drawing a writ; and not the précife form that 
wasexhibited in the Regifter « mPa, 
InpEEpthe knowledge of writs had, Yong bebtiGe giana; 
that probably the (ame opinion was held xefpe@ting this col- 
ieétion at the time jt was publithed, | However that thay 
be; it was Certainly at that timé a valuable addition to.the 
Jaw-library. For though it was’ not then confidered ds 
furnithing 4 colleGion of forinsand fules conelufive and 
incontrovertible 5 yerit mult be feceived as a fet of prece- 
dems of the higheft authority, and-approaching nearet to 
abfolute perfe@ion than any thing then in» prints With 
< _ Teatd to polterity, it flands in a different Wehe. “The te 
: “volution which had begun to take place in the metleds 
‘Gite ohdpniiln was now becoming every day more 
* rendered great part of this famous vohimeobtolete 
arc the world was pufin ramgeyry sitet +n 
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‘ewobist PAW : iy 7 
fae ee roi tHe ime way, that, at this'tine, CR A. 
© the Regifter to'a piece” of juridital aiaiguity; | *8E, 
ad te snted co tsa eather OF biRotieal Guriofty” HENNE VIL 
than 6f firadtical ule: “ThE feleStion madé by Fitzherbert 
is abundantly more than ‘fulicient for the few enquiries 
now madé into’ the nature of writs. 
© Tv appears from a manutcript of this reign, relating to: ypcceftoneoue 1 
"the government arid dilcipline of the Middle Temple, that tts. 
the membcts of that foclety were divided info two compa- 
nies, called Clerét Comment, and Moflers Commons. The 
firkt confitted of Young men during their firlk two, years 
ftanding, or thereabouts, till they were up to the 
Matters Comnions: ‘The WishafOenisons we divided 
inito three companies, that is, No Unter Barrifler, Utter 
Barripers, and Bencbers. The firit of thefe were fuck 
iis from their ftanding, of negleét of ftudy, were not called 
upon’ by the Elders or Benchers to difpute and argue fome 
| polit Of law ‘Before the Benchers: thofe difputes weie 
talled Mootingr. Utter Barrificts were fuch as were five 
or fix ‘years ftanding, and were called upon to argue at 
the Mvotings ; fo that making an Utter Barrifter, was 
‘conferring a fort of degree for the palty’s progrefs in learn 
ing: Benebers were fitch Utter Barrifters ‘as had been in 
tie houfe fourteen ot fifteen years; they were cholen by the 
Elders of thehoufe-to read, expound, and. declare 
Statute opetily to all the fociety. During the time of his 
téading, this perfon was called a Reader; and afterwards 
a Bencher. 7 
‘THERE Were; “as they exprefled it, two principal times 
SF their ny ee Wete called Grand Vacations, 
One ‘begun the’ firft Monday in Lent; the other, thg® 
firfé Monday after Lammas ; each continued three weeks 
tun tree ays. “It was af'thefe feafons that the xeadings 
were} inthe former; by the Berichets themfelves ; @n the , 
latter} by Wie!’ Readers. "The yOung members of two 5 
years-were tequired to be prefent ar thefe readings, under 
Baio forfetting tWerityShilings for every default, Thee y 
2 Mon”. a8 Grand 
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Grand Vacations wereemploged i other exercifes for the 
advancement of Knowledge ; an Utter Barrilter was to: 


inatt iti oppofe fome point alledged by the perfon reading. The 


yourig members were Called upon to argue fome point in 
prefence of three Benchers ; they were followed by the 
Unter Barrifters ; and, laftly, the Benchers were to de- 
cide. “This wasvall carried on in Law-French. Such 
was the form of Mooting. Exercifes of this kind were per- 
formed not only in the Grand Vacations, but in Term. 

Aven the Term and Gfand Vacations, fiich young 
meni as'were No Uster Barrifters, were wo argue fome 
points'in Law-French before the Utter Barrifters, who 
were to decide in Englith: thefe were called Mean Vaca- 
tion-Moots, or Chapel-Moots. Further, every day in the 
year but feftivals, the ftudents of each mefS, being three, 
ufed to argue among themfelves after dinner and fupper. 

Tue Middle Temple ufed to provide two Readers, being» 
Utter Barrifters, for the two inns of chancery, Strand 
Inn and New Inn, Tele read to the ftudents there in 
‘Term and Grand Vacation : the ftudents there mooted 
asin the Temple, and each Reader uled to bring two with 
him from the ‘Templejto argue and moot, It feems, alfo, 
that each of the four inns of court fent two perfons to every 
inh of chancery to argue, and after fuch debate the Reader 
uled to give his opinion. 

Sucu was the education of antient time in the inns of 
courtand chancery. But this was al} voluntary, none be-- 
ing, a8 the fame manufcript acquaints us, compelled to 
learn. We are informed alfo by the fame authority, that 
the young ftudents of the Middle Temple had their ftudies« 


and places of learning fo unfortunately fituated, that they 


tion of thofe who were no learners. nthe term-time, — 
they wgre difturbed by clients and clients fervants reforting_ 
to attornies and praéticess, fo that they mightas well beim: 
the open ftreets as in their ftudies. The fame writer com- 
plains, that they had no place to walk in, and talky and 
confer their learning, bys in she Ghutch meee & 
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ie term-time, had in it no more quietne(s than the Per- 

| of Pawle’s*, by occafion of the' confluence and con- 
courte of fuch as were {uitors in the law *. Owing to this 
howfe having no revenue'for the encouragement and fup- 
port of fu it is obferved by this writer, that many a 
good wit was compelled to forfake ftudy, before he had 
acquired a perfeSt knowledge in the law, and to full to 
prattifing, and become a typler im the law*, 

Iw the 32d Henry VIII. an order was made in the Inner 
Temple, that the gentlemen of that company thould 
reform themfelves in their cut or difguifed apparel, and 
not wear long beards; and thatthe treafurer of that 


houfe fhould confer with the treafurers of. court: 


for an unifurm reformation, and to know the jultices opi- 
nion therein®.” In Lincoln's Inn, by an order made'23d 
Hen. VIII. none were to wear cus or panfied hofn or 
breeches, or panfied doublet, on pain of expulfion®; and 
all perfons were to be put out of commons during the 
time they wore beards!, The firit ferjeants at law that 
received the honor of knighthood, were kuighted in 26th 
of Hen, VIIL*. 

Iw the 37th Henry VIII, a further increafe was made 
in the fees of the judges: T’o the chicf-juftice of the 
king’s bench, 3ol. perann. ; to every other jultice of thar 
court, 20]. per, ann. ; to every juitice of the common- 
pleas, 201. per ann'. There is a manufcript of this reign 
which fets forth the whole ceremony of calling ferjeants; but 
it is too long for this place, and may be feen in Dugdale*. 
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px emus ftablifoed AA of Unifermity—The Re 
man Catholic Religion re-eftablifoed—~and the Papal Aux 
thority—The Royal Authority of a Queen—The Poor 
Laws—Tipling and Gaming Houjes—Payment of Tythes 
Traverse of Offices—Sale of Horfer— Adminiftration 
of Fuftice—Criminal Law—Repeal of Treafons and Félom 
nies— Houfe-breaking— Offences againft the» Common= 
Prayer—Unlawful Affemblies—Robbing in a Booth or’ 
Tent—Of the Revivor of Stat. a5 Hen, VU. em 
<-Grial of Felons in Forsign Convit— 
« Repeal of Treafony Felonies, and Praminire—Rioteus 
Afemblies—P unifoment of Gypjies—Stealing of W- 
men—Of Bail—Of Wanefes in Treafon. 
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‘are more particularly deferving of notice. Mean-while, 
‘the aétivity and defigns of the government were fuch, that 
thele two reigns are fruitful of interefting facts regarding 
the practice and execution of our penal laws. 

Tae attack made on the hierarchy in the reign of 
Henry, by taking away the authority of the Pope oyer pere 
fons and caufes of a fpiritual nature, prepared the way for 
a complete reformation, When the fyftem of papal fub- 
ordination was once broken, a new regulation in doétrine 
and worlhip might be accomplithed with lefs obftruction 
and difficulty. This was the work of Edward Vi,'s reign. 
_ Grear part of the nation were difpofed to an alteration 
in the eftablifhed form of religion, from a conviction of 
its vanities and foppery. ‘Thole who till adhered,to the 
old fuperitition, faw themfelyes without the fangtionthey 
once derived from the holy, fee, and the privileges of 
churchmen. . The.clergy, now reduced under fubordina- 
tion @ the kingas fupreme head, had funk into the condi- 
tion of their fellow-fubjects, In this ftate of things there 

* was le(sdanger tobe apprehended from oppofition to any 
reformation that might be attempted, 

‘Tre firtt, at of the legiflature was intended for the 
abolition of the mafs, with all its numberlefs abufes and 
fuperftitions, which was to be done by reftoring the com- 
munion to its primitive inftitution. ‘This was’ by 'ftat, 
1 Ed. VI.e.1. which contains along and accurate preatns 
ble concerning the appointment of this facrament by Chritt ; 
Mating, thatit is “ called in Scripture a (upper, the tableof 

* “the Lord, the communion and partaking of the body and 
-tpblond of Chit» bue shat many perfons had condemned i 
& their hearts the whole thing, on account of certain abufés 
«ott heretofore-comenitted: inthe vaitapplication of it.” For 
othefe reafons it was enaéted, in the firlt place, “that who- 
foever thall deprave, defpife, or eontemn the facrament, by 
“contemptuous. words, or otherwite, fhall fuffer imprifon- 
sent, and make fine, at the king’s pleafure : Bun 

Ff3 


The Reforma- 
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nit ony. OF THE 
“enar is to be enquired of, the caths of twelve the 
bn! quarter-feflions 5 Sree 
ay momths after the offence 5 and a writ is to be diredied to 
PUIUIE sel the bithop of the diocelt to attend in perfoo, or by depu- 
ty, at the feffions. 
Burr the. principal objed of he SE ws reficct she 
communion in both kinds, which, the preamble fays, 
-was more agreeable both to ‘the firlt inftitution of the 
 facrament of the body and blood of Chrift, and alfo more 
conformable to the common‘ule and practice of the apof- 
“des, and of the primitive church, for soo years and 
“more after Chrift: and further, that it. was more, 
* agreeable to the firft inftitution, and the ufage of the 
“ primitive church, that the people being prefent fhould 
“receive the fame with the prieit, than that the prieft 
 fhould receive it alone.” Itis therefore enaGed, that the 
facrament fhall be miniftered to the people. within the 
church of England and Ireland, and other the king’s do- 
minions, under both kinds; and the miaifter fhall not, 
. without lawful caufe, deny the fame to any perfon, How- 
taking italone 5 nor are there any penalties annexed. . 
‘Tur next ftatute made by the parliament: was flat. 
3 Ed, Vi... 2. and this had the Reformation in view, 
’ Having fated that eledions of bilhops by congé d’élire 
u were mere thadows of elections, and attended with great 
delay and expences and that they feemed derogatory and 
+ prejudicial to the king’s prerogative, it provides, that they” 
hall in future be appointed by the king’s letters patent, 
All procefs was to be in the king’s mame, but the tefein * 
= ee 
Who might ufe his own ' 








Tun follows ftat. iB Sos 
5 Rich U, flat, a. c, 5. and fat, 2Hen. V.ci7? thathad . 
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beenmade againft Lollards, and had been putin execu- Si" 
tion in the laft reign: befides thefe, it repeals ftat. 25 

Hen. VIIL. c. 14. concerning the punithment of heretics fees 
and Lollards 5 the ftatute.of the fix articles, 3x Hen. VIII. ”, Ay ches ] 
c. 14-5 flat. 34 & 35 Hen. VIII. . 1. concerning the 
books of the Old and New Teftament in Englifh, the 
printing, reading, having, or fellingthem; and alfo ftat. 
35 Hen. VII. c.-s. which qualifies the flatite of the fix 
articles. All thefe ftatutes i in particular, and every other 
at of parliament concerning doétrine and matters of re- 
ligion, were thereby repealed and made void. By" the 
fame 3% there are penalties infliéted on thofe who deny, 
the king’s fupremacy, or affirm thatthe bifhop of Rome*, 
or any other perfon, is, or ought to be, by the laws of i 
God, fapreme head of the church of England and Tre- 

‘Tu laft remains of fuperftitious eftablifhments were 

deftroyed by ftat. 1 Ed. VI. c. 14. which gave to the king 

all chantriesy"colleges, and free chapels ; all lands given 

forthe finding of @ prieft for ever, or for the maintenance 

of any anniverfary, obit, light orlamp in any church or’ 

chapel, or the tikes all fraternities, brotherhoods, and’ 

guilds (except thofe for myfteries and crafts), with all 

their lands and pofleflions. There are feveral exceptions 

in this a&, which have faved fome of the leaft objection- 

able of thefe infticutions ({tripped, however, of their fuper- 

ftitions), and fuch as were only included in the expreffions 

of the a&, but not in iorelige Sar eae c 

colleges for learning and piety. 
* ‘Tuus is followed by flat. 2&3 Ea. VI. c. 1. Spe 

uniformity of fervice, and adminiftration of the facraments. be 
“This a8 fates, that there had Senet apedaale 

forms of common-prayer; as the ule of Sarum, of York, 

of Bangor, cand of Lincoln 5 pes cena many more 
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forms had of late been wled, as sell inmomingandevening 
prayery'as in.the cormmuniony.commouly called the mals’: 
x , Poses hm ae taaprena in sin provessetei 


venient and mectorder of prayer and adminiftration of che 
facraments, to be ufed all over England and Wales, which 
they had now performed, in a book intitled, Tbe Back of 
“ the Comman- Prayer and Adminifiration of tle Sacraments, 
« and other Rites and Cerembnies-of the Churchyafter the, + 
the Church of England ;’” wherefore it was enacts. \ 
ed, that every miniticr in cathedrals, parith-churches, ,and) 
other places, fhould be bound to fay and.ufethe matifisind, 
even-fong, celebration of the Lord’s {uppers commonly 
called the mafs,, and.adminiftration of each of the facra+ © 
ments, and all their common and_ open praycr, in fuch‘orm 
der and form as is mentioned in the aforelaid’book, ahd + 
not otherwife, under.certgin penalties which we fhall heres | - 
after mention, That the clergy might: be relieved from 
the reitraint which-had. been impofed on them ‘by the Ros 
«mith church, in violation of the -firft-command:given'by 
Heaven to mankind, it-is declared by fat.2 and 3Ede WE) ~ 
t 21. that all laws, canons, conititutions; and. ordinances, 
which forbid marriage to any ccclefiaftical orfpiriteal pers 
fon who by God’s jaw may. saidiemannern be void: 
j_ marriage, 4 


se 


been . 
c. 38. (only, as, far,as concerned pre-contradts) wastes 
pealed by flat, 2and 3 Ed, Vine. 23.5 and the ecclefiaftis 
j ve fentence for 





vain, untrue,’ and 
« and-therefore 
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fuperftitious fervices thould be difufed 


“all antiphoners, ‘miffals, eras proces, 
manuals, legends, pies, portualies, primers, in Latin or En- 
glifhycouchers;journals, ordinals; and all other books,thould 
from: thenceforth be abolifhed:: all perfons and bodies cor- 
porate having any fach books orimages, taken out of churches 
or chapels, were to deftroy fuch images, and deliver fach 
books to the bifhop of his comimiflary within three months 
tobeldeltrayed; und perfons who omitted fo to do, were to 
forfeit for every book 20s. for the firit offeitce 5 41. -< 
fecond’; -and for the third, imprifonment at the king's 
And for putting to ntter oblivion, as the ftature fays, the 
ufurped-authorityof the fee of Rome, as well as for the 
neceflary admini tration of juftices the king was empowered, 
jn'likesmanner as Henry VII}, had been, by ftat. 3 and 4 


~ Edy Vi. c..0t. during, three years to appoint thirty-two 


_ perfons tovexamine the ecclefiaftical »laws, and reform 
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thems vand-by:the fame ftatute, e. 12. t0 appoint fix pre- 
lates and: fix other perfons to draw up a form and manner 
of making; and»confecrating archbifhops, bifhops, pricits, 
deacons, and other minifters of the church, 

‘Tre execution of thefe two contmiffions took up* the 
attention of the reformersyand forne'time was employed in 
altering the common-prayer-book, -where exceptions had 
been made toit, or it was otherwile thought convenient to 

| amend or enlarge ity After this was completed, at leafk 
the form of ordination and the prayer-book (for the eccle~ 
fiafticul laws took longer time, and aftet all were not firiith- 
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ates and'6'Ed: VI. c. 1. This ad 
y' that: many pérfons refufed to come ta 


pat ‘and othier places where prayer, ad- 
acraments; anid preaching was uled : it 

J Naan A ny endeavour 
themflvis x0 selort to their parith-church or chapel whera 
the common-peayer and fuch “7 voit oes ae 


way: 
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tt a Sunday and holyediyy/and'there abide during the time of 
‘ common-prayer and. preaching, upon pain of the cenfures 
BDW. Vi, of the church, which the bithops are folemnly in God’s , 
TL LP sd rome required to fer exeetited,; and they are thereby em- 
powered to reform and punifh all fuch offences. And be- 

* caufe, fays the ftatuce, many dovbts had arifen about the 

faid fervice, “ rather by the curiolty of the miniflers and 

“ miflakers, than of any other worthy caufey” the king bad 

caufed the book of common-prayer to'be faithfully perufed 

and made perfect, and nol annexed it, fo explained and 

ted, to this act; vat the fame time adding a form and 

inner of confecrating archbifhops, bifhops, priefts, and 

deacons, to be of like force and authority as the former, 

with the fame provifions as by ftat. 2 and 3 Ed. VI. ey 3. 

were ordained ; which ftatute is declared to be in force for 
eftablithing this book, now explained and perfected, and the 

form of confecration and ordination. Any perfon ‘being: 

prefent at any other form of prayer than according to this 

book, is, for the firft offence, to be imprifoned fix months 5 _ 

for the fecond, a whole year; and for the third, during lifes. 

for the better obfervation of this aa, curates are di- 

reed once a-year to read it on a Sunday in the church, at 

the time of the mgf affimbly. The next ftarute* appoints 

the fafts and feafts, as they are now in the calendar. 

‘Tur laft Statute made upon the occafion of thele altera- 
tions in religion was flat. 5 and 6 Ed. VI. c. 12. tocon- 
firm and explain the former ttat. azand 3 Ed. VI. can 
concerning the marriage efpriefts. The flatute fays, that 
evil-difpofed perfons had taken occafion, from certain words 
in that a4, to fay that it was but @ permiffion, like that of 

= s/ry ad otber undarful shingsyandtherefore that children 

Bee a aden cise pk Rb EC 

‘ than legitimate. “Toavoid this flander, the ftatute i 
politively, that the marriage of priefts and (pirit 

iserde, jult, and lawfyl, to all intents and 
their children legitimate, as eny other born ii 
siete areca 2 
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QuseN Mary foon overturned every thing, which had EDW. Wt 


“been done in the f ign for a reformation reli igion. Raa 
Aes 22 repealing. lk new-cred Pg Se ene 
and cafes of prxmunire, and another to eftablith her own 7) rie 
Jegitimacy, and declare null and repealed all fentences, or=) ead s 
ders, and laws to the contrary; an act was pafied, fiat. 
1.Ma. ft. 2, ¢,,2.. repealing ail the under-mentioned fta= 
tutes, being all that were pafied in her brother's reign for 
the reformation of the church; namely, fiat, 1 Ed. V 
G1, againft {uch as fpeak unreverently of the body 
blood of Chrilt ; fiat. 1 Ed. V1..c. 2. relative to the elec- 
tion_ of; bithops ; fat. 2 and 3 Ed, VI. c. 1. concerning 
uniformity of fervice and adminiftration of the facraments 5 

Mat, 2 and 3 Fd. V1. c.22. made to take away ail pofitive, 

Jaws againit the marriage of priefts ; ftat. 3 and 4 Ed. Vi. 
©, 10. made for the abvliflsing of divers books and images 5 

\ fat. gand 4 £4. Vi. c. 12, made for the ordering of eccle- 

fain minillers; ftat. 5 and 6 Ed. VI. c. 3. made for 

the uniformity of common-prayer and admini(tration of @e 

facraments ; ftat. § and 6 Ed. VI. c. 3. made for the 

kecping of holy-days and fafting-days 5 and ftat. 5 and 6 

Fd, VI. ¢. 12. touching the marriage of priefts, and legi- 

timating their children : and it was moreover enacted, that 

all fuch divine fervice and adminiftration of facraments as 

‘were moft commonly ufed in England in the laf year of 

Henry Will. thould be ufed through the realm, andno 

oe : 
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» facramentals, as were molt cominonly u(édin the lat year of 

46 Henry VILL. or fpoil | or deface the facrament commonly: 

‘Ak y. cilled he faceament @f the ‘altar, ‘or “the pity or: canopy 
where the facranent was; or break“any altar, 

* Grofs, in any charchs chapél, or cherch-yard ; fuch offénider 
fiiould be taken ‘before one juitice, who, if he thought fit, 
awas ‘to commit him to ciftody: and within fix days the 
fame juftice, with another, was to examine him 5 and if he 

convidted by two witneffés, or ‘his own conféffion, 
were to commit him for three months, and further 
the next quarter-fefions ; when, if he did’ not repent, 
he was to be again committed till-he became reconciled 
and penitent. If fuch offenders were not immediately tt 
the parifh was to forfeit 51. to be levied as in cafes 
sneer bythe father of Wincheter, and fag Hee VE 
c. 1, Notwithftanding this ftatute; the ordinary 
punith thefe offences by ecclefaitical cenfures, fo as 
were punifhed twice. Reaper ass et 
mech ie, he lr oe 
former reign, to fecure their eftablifhment, in matters of 
the like kind. 
' Severer-methods were now preparing for the correc= 
tion of thofe who didnot conform to the religion of. the 
court.) By flat. t and 2 Ph. and Ma, ¢.'6, there is. a.re- 
Poudre 97 Me fte2. © i aig a2 a 


heretical preachers ; of ftat. 2/Hen IV. -c, 15. 
‘ pose oe and punifhment of hereticks 5 
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ENGLISH LAW, us 
Thos san ig i 8 ap ty cman 
ating, thar « ine had been «_ “2%! 
‘taught, and fpread abroad here fince the twentieth year 
5¢€ VIL. fothat as, well the fpiritualtyas the tempo~ PTA h! 
bad fwerved from the obedience to the fee apoftalic, 
‘andjdeclined from the unity of Chrif’s church, and fo * 
“continued until her Majefty was firlt raifed up by God 
“to the throne, and.then married tothe king 5 40. whem 
(as nta perfns undefiled, and by Geis soning preferved 
“ from. the common infection) an&i to the whole realm, the 
“apoftolic fee had fent the lord cardinal Pole, are 
 Jatere, to call. them home again into the right way, 
‘Saescnsiy iad foi wile wandered: that they, feeing 
errors, had acknowledged them (which thetwohoufes 
their knees *) to that moft reverend father, and, 
were received, et the interceflion of the king and 
re intothe unity and bofom of the church ; and that 
then made an humble fubmiffion and promife, for a 
- any of their svpentance, to repeal fuch acts 
, “as had been . made. fince the twentieth ycar of 
“Henry VII» againftthe fupremacy of the pope.” Then 
follows the fupplication of the two houfes to the king and 
queen, for them to intercede with the cardinalto obtain from 
pope a remitfion of all cenfures andfentences which they 
incurredby the laws of the churchs and to be received 
injoithe church. all which having been performed, they 
pow procecded in this statute to accomplith their promife, 
2 laws sade againit the fupremacy'of the fee S 
me. : 








of that part of ftat, 21 Hen. VIII. 

‘ licences and difpenfations from Rome ° 
ind non-refidence 5 then the whole of ftat. 

out of the diocefe, where 
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ta, that Sppeals'in fuch Efes mn ‘been ufed to be put- 
facd to the fee-of Rome, fhould not be had or ufed \ tt 
the realm: ftat!'25 Hen, VIII. ¢. 19, called the fubmif-- 
fion of the clergy > fldt. 25 Hen. VILL. c. 20. for’ non- 
payment of firft-friits to the fee of Rome, ahd confe- 
cration of bifhops within the realm : flat. 25 Hen. VIII. 
cy 21, concerning exonerating the king’s fubjeéts from 
exaétions and impofitions before that time paid to the fee of 
Rome ; and for having licences and difpenfations within 
the realm, without fuing further for them. All thefe fta- 
Utes are totally repealed; as was ftat, 26 Hen. VHT. et 
concerning the king's highnefs being fupreme head of the 
church of England, and to have authority to refortn andre=- 
drefs all errors, herefies, and abufes init: ftat. 26 Hens VIEL. 
¢. 14. for the nomination and confecration of fufltagans.> 
fiat. 27 Hen. VIII. c. 15. empowering the king toname, 
thirty-two perfons, clergy and lay, for the making of ec- 
clefaftical laws: ftat. 28 Hen. VILL. cy 10. for-extine- 
guithing the authority of the fee of Rome: ftat.28 Hen. VIII+) 


»c. 46, for the eafe of fuch as had obtained pretended licences 


and difpenfations from the fee of Rome: all that part of 
ftat. 28 Hen. VILL. c. 7. which concerns a. prohibition:to 
marry within the degrees mentioned in the a&s flat, 
30 Hen. VIL. c, 9. authorifing the king to make bifhops 
by his letrers patent: flat. 2 Hen. VIII. c. 38, concerns 
ing pre-contraéts, and. degrees of confanguinity: ftat, 
35 Hen. VIL ©, 3.far the ratification of the king’s ttile 
fuch part of flar. 35 Hen. VIL. c, 1, as concerned the 
cath againft the fupremacy ; and all nc ad 
made, andgiven, were declared to be utterly 

pealed = flat. 37 Hen. VILI.-c. 17. that dostors 
lave, being married, might exercife ecclefialtical 
that part of ftat. 1. Ed. VI. c. 12. fect, 7, 


thole who deny the, king's fupremacy. Th 
all offter claufes in that act contrary to the 


the pope, and, all other 24s of poring. mad fine the 
. 7 twen- 
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twentieth pp Sec Gees estoriy of CHA 
the pope's, 5 " 
. Bumiett p aoc of thelelayrs¢a0d the sdeaion-of on “eee 
Papal authority in all its plenjtude, without any faving for are 
fuch eftablifhments and accidents which’had been produced 
of late years, fhould. bring the property and condition of 
many into great hazard, ang introduce the extremett 
confufion, it was-neceflary to go further ; and the parlia- 
ment made another fupplication to their majefties to inter- 
cede withthe cardinal, that the following points thould be 
fettled by'the pope’s authority, that ail eccafiont, fay they*) 
oficontention, grudge, fufpicion; and trouble, may be taken 
away :eaft, thar all»bithoprics, cathedrals, or colleges, 
now eftablithed;*might be confirmed; 2d, that marriages 
made‘within flch degrees as were not contrary to the law 
’ hmight be confirmed, ‘and the iflue declared legiti- 
mate ; 3d, that inftitutions ‘into benefices, and 4th, all 
judicial procef¥ might be confirmed ; and laftiy, that all 
© fettlements of land of bithoprics, monafteries, or other 
réligious houfes, might continue as they were, without any 
trouble from ecclefiaftical cenfures Or the laws: 
‘A suppricarion Tikewile from the clergy prayed, 
that the lands and goods “of the clergy might remain as 
they were. “The cardinal mide ‘a difpenfation as ‘to all 
thefe particilars'®, and granted them fully ; which difpen=) 
fation was “now ‘ratified in every point by the parliament: 
Teisy however, ‘in addition to this, enacted *, that all per- 
fons and bodies corporate, as well as the crown, fhall'en- 
*) joypall the poffelfions alluded to, as they were intitled to ‘ 
ae m before the firtt day of that parliament ; and 5% 
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pee er ve and Edward Vivre > 
© encourage @ renewal of like monaftic 
‘enadted, that perfons (cifed in fee-might 

tea expeadncrejo ere of wort- 
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main, or writ. of ad. quod damnum, notwithfttindi 
ftatutes of mortmiain’; with referve of a tenure in franik= 


» ere Seeman fervice; notwithftanding - 


ind the ftatute of guia emptores = this licence to alien in. mort= 


main to continue only for twenty years: toe 
In fine ip was: declared, that the fee of Rome was to 
have and enjoy fuch authority, pre-eminence, and jurifdic- 
tion; as his holinels-did or might exercife by his fuptemacy 
(and the bithops fuch ecclefiattical jurifdiction) before'thé® 
2oth-year of Henry VII. In this manner was the Romar 


catholic religion and the.papal authority again mee ec d 


Jaws 
yore’ fo far confidered fuch ftatutes as effete alter 
ations in religion, we dhall.now mention a remarkable 
bne refpecting the regal ftate, and then provced to thole, 
concerning perfons and private property, withthe admi= 
niftration of juftice. srk 


‘Tue ftatet Mar, (8. 3. ©. 1, fets: forth; shut ebatiibe 


the ftatutes of the realm attributed #l] prerogative and pre= 


eminence to the name> of ¢izg, together -with the punift= 


ment and correétion of offenders ; therefore fome malici- 
ous and ignorant perforis had pretended to think. that the 
queen could not take the benefit and’ privilege of them’: ;i¢ 
then proceeds to make a declaration of the Tawion this 
point, and-enacts, that the law of this realms; that the, 
kingly or regal office; with all its dignity, prerogatives 
and power, being invefted either in male or female; ought 
tobe as fully deemed and taken in the one es inthe ertitr; 
and whatever the law:bas appointed the king to have or; 
pms eager ae § without 
queftion. 
Wax the fpeaker of the houle of commons 
this bill, many wondered what could be the inte 
Fach Inv on a matier which feemed to be- 
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te. THe fecret defign of this af r 
the recorder of aye * nae 
. Sone i Ba ‘iene his EON, 
iniade it publie®. “The bil as is dened WERE 
“alfo chat the queen hai as “as any ther of 
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ber* progenitors. Ve ph eke was 
thereby declared to have as much authority as William the 
‘Conqueror, and might, like him, feize all the lands of 
Eniglithmen, “and: give them tp ftrangers: this fugyeftion, 
‘together with the jealoufy then entertained of the Spanith 
matchy’ indticed the houfe to go into a committee, where 
che bill ‘was at length qualified, and made to fpeak the lan- 
"Bur the original motive for the at was this : a book 
thad been prefented’ to the queen by the imperial ‘ambaffa- 
dor, in which were fketched the outlines ofa plan of go- 
Vernment for the queen to adopt. She was to take ad- 


~ ‘Vantage’of the notion, thatall limitations by ftatute on the 


‘regal power regarded kings, and not qucens, | eae 

dhe was to declare ‘herfelf a conqueror ; or, that fhe fuc- 
-éeeded by the common law, and not by ftatute, which 
could not, upon the above-mentioned principle, bind ber 5 
andthus fhe was to be at liberty to eftablith religion and 
governmént as fhe pleafed. It is faid, that the queen, 
very muchito her honour, expreffed a diflike of this bold 
performance, and thought the defign contrary to her coro- 
nation oath ; and having communicated it to Gardiner, 
in the ambaflador’s prefence, committed it to the flames, 
with fome rebuke of his excellency for prefuming to tempt 
her with fuch projects. Gardiner was alarmed at this 
bold beginning of the Spanifh influence : and to prevent 
fach defigns for the future, he drew this 28, in which, 
~ though be {eemed to intend an advantage to the queen, by 
"putting her title beyond difpute 5 yet he really meaue that 
el PE Baro. Ref wate, a8. 
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the fhould be refteained by all thofe Jaws to which the for- 
mer kings of England had confented,, 


Re Miata debhad gcuihch ible HG; cay onsen . 
RY. tary provifion on the article of purveyance fince the time 


of Edward IN.! The only objeét had fince been, to pro- 
cure a due and regular execution.of thofe acts, without 
making any new.ones". As 2 popular meafure, in the 
reign of Edward VI. the operation of purveyance was 
fufpended for three years, except for barges, fhips, carts, 
and things neceflary for carriages ; it was.provided, that 
for poft-horfes. a penny a mile. thould be paid 5 for. carts 
four-pence, if for the houfehold ; if for the wars, three- 


nature were made on this head, . It was ordained by {tat 
2and 3Ph. and Ma. c. 6, that no commiffions of pur- 
veyance fhould be for any more than fix months : they 
‘were to contain the counties within which the purveyance 
wwas to be made, and oppofite cach. county blanks, where 
were.to be written the things to be purveyed in each, with 
their feveral prices, . and the name fubferibed of the conftables 

whowere employed to procurethem, and were privy to their 
delivery ja docketof which, fublcribed by the commiffioner 
‘of purveyance, was.to-be lodged with the feyeral confta- 
bles upon the delivery ; who were to give it tithe juftices 
of the place 5 and they were to certify. the contents of fuch 
dockets to the ftewards of the houfhold. All former fta- 
eet oe ae 





were henceformard rengetdy i a 
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jcfance within ive miles of Oxford oF Cambridge, except CHAR. 
When the king or queen came there, 

‘Tue article of vagrancy and begging ae el 3 
come agreater grievance than ever 5 vrei (lice ™ 
tocorredt and fuppre’ the effets uf this evil, the parlia- 
ment, during thefe two reigns, more than once changed 
its fyftem of condugt: The firft interpofition was by flat. 

1 Ed. VL. c. 3. which laments the increafe of vagabonds, 
anddeclares them to be mare in,umber than in other regions, The poor laws, 
‘The defign now was to treat fuch offenders with extreme 
feverity : this att; therefore; begifis with repealing all 
former laws for the punithment of vagabords and fturdy 
ire ic then ordains, that any perfon may apprehend 
iving idly, wandering, and loitering about without 
employment, ‘being fervants out of place, or the like, and 
bring them before two juftices, who; upon proof by two 
Witnefles, or confeflion of the party, were to adjudge fach 
offender to be a vagabond; and to caufe him to be marked 
with a hot iron-on the breaft with the mark of V, and 
adjudge him to be aflave to the perfon who brought and 
prefented him, and to his executors, fortwo years. ‘The 
perfon was to keephim upon bread, water, or fmall-drink, 
and refufe-meat, and canfe him to work by beatings chain- 
ing or otherwile; in any work or labour he pleafed, be it 
pals Tffich lave abfented himfelf from his mafter 
Within the two years, for the fpace of fourteen days, then 
he was to be adjudged by twojultices to be marked on the 
forehead; pr the ball of the check, with a hot iron with 
the pr sa Renee Baer weigh 
forever 5 and if he run away a fecond time, he was 
a felon. Any perfon towhom aman was, 
oe aggrecan ed of iron about 
‘arm, or leg. A fimilar courle of treatment was 
("ig lea Ailes 
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Avy child of the age of five ycars, and under fourteeny 
wandering with or without fuch vagabonds’ might be ta- 
keh, and adjudged by a juftice to be fervant or appren— 
tice to the apprehender’ till twenty years-of age ifa fe- 
male, and’ four if a man-child: the’ child to be 
treated as'2 flave, and punifhed with irons or otherwife, 
ifhe run away. The mafter might affignand transfer fuch 
Maves for the whole oF any part of their time. If fuck 
flaves, either during their favery, of after they were fet 
free, Beat or wounded their matters, or confpired with 
others fo to do, they were to fuffer as felons, ~unle(s the 
peérfon injured would take the offenderas’a flave for every 

Ir vagabond$ were not apprehended in the before-men= 
tioned manner, every juftice was required 'to make fearch: 
for, and examine all perfons of that defeription ; and hav- 
ing enquired of any one fo apprehended, the town, city, — 
or village'where he was born, he was to fend him; with a 
writing on parchment teftifying his vagrancy and fettlee 
ment, from conftable to conftable, to the "head officer of 
fuch place ; tobe made a flave to the inhabitants thereof, 
in fome public works, for the term, and’under all the cir 
cumftances béforc-mentioned in the cafe of any private 
mafter 3 with 2 penaltyson ‘the place, if fuch flave was 
fuffered to pafs three working-days without employment. 
Such towns and the inhabitants might affign or transler 
their’ flaves, as private ‘afters. If it happeried that the 

a8 ot born ‘at that place, he was to-bemade 

aa flavé tothe inhabitants for the lie he bad told, and-was 
t0 be marked with an S. Foreign vagabonds were 
treated in the fame mannet as Englith, €9 : 
inthe breatt or face svand they were to be feat | ‘ 
port to work till they could be conveyed abroad, J 

‘Tilvs far of vagabords : thofe idle pertons 
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fant and abiding for the deok tectycles a mi place, ¢ 


were td, be fought out before a certainday mentioned in 
the a@, by the head-officer of the place, and provided with 
* cottages, or other convenient houles to-be lodged in, and 
relieved and cured by the'devotion of the good’people of 
the place... None but fuch as. were born there, or had 
been converfant-and abiding for the above fpace, were 
after that day to remain and beg abroad within the pre- 
cinét of the place ; and a penalty was impofed on the head- 
officer fuffering itthree days.. For the clearing away of 
fach as.were not fo fettled, head-officers were required to 
make a fearch every month, and fend them away io carts 
op otherwife, from conitable to conitable, to their proper 
fettlement, under penalty for negleé of fuch fearch. If 
fuch»infirm perfons were not wholly difabled from werk~ 
ing, the inhabitants were to provide them work in com- 
mon, or appoint them to fuch private perfons as would ; 
* andifuch-as refufed to work, or run away, were to be pu- 
nithed diferctionally with chains, beating, or otherwife. 
For the promotion ofthis plan, the parfon or curate every 
Sunday, after reading the gofpel, ‘was to exhort the peo- 
ple to remember the poor people, their brethren in Chrift, 
born in the fame'parith, and needing their help. 
Tae parliament did not reft content with thisaa&. The 
great and unexampled feverity’of thofe. provifions about 
flavery had provented itfrom being carried into execution. 
Something new. was therefore done on this fubjeét a few 
years after, -By flat. 3 and 4 Ed. VI. c. 36, the before- 
mentioned ftatute and every other act on this fubje&ty ex 
_ cept tat: 22 Hen. VIII. was repealed ; and it was ordain- 
arin trecustin eceee 
92 Hen. VILL, c, 12." which ftatutc was confirmed ® 
forever: in addition to which this ftatute re-cnaéts all 


of the former a& of this reign répeCting 
pe a the pafling of vagrants, the providing Mr the 
infirm, abd fetting them to work, in the very words of 
ABE SEG! © Vid. ant. 235. 
sz Gg3 - that 
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that ftatute, except the punifhment of flavery. Thedi- 
reétion about children was altered ,in this way: the child 
‘was to be brought into the open (effions'by the apprehent- 
der, who was to promife to bring it up in honeft labour 

till, if a woman, the age of fifteen; if a man, of cigh- 
teen ; upon which the jultices were to adjudge the child to 


_ beafervant, according asthe law and enftom of the realm 


is of fervants without wages.“ Vf the child “ran away, it 
was tobe punithed by the ftocks, or at the: mafter’s dif 
cretion, who might alfo have a jaftice’s warrant under the 
Heatute of labourers; and if any perfon inticed fuich child 
away, the mafter might have an ation on the ftarute‘of 
labourers. “Two neighbours might complain to the feftion 
if the child was maltreated, and the juttices might dit 
charge him from the fervice, and affign him to another 
mafter. 

Iw the following Parliament this matter was again taken 
up. By flat. 5 and @ Ed. VI.c. 2, the flat. 22 Hen. VII. 
c. 12. and ftat. 3 and “4 Ed, VI. c. 16. were confitmed; 
fubjedt, however, to the following corrections. The firft 
of thefe aimendments has more the appearance of a. com- 
pulfory levy for fupport of the poor, than any thing we 
have yet met with. In cities, boroughs, and towns corpo~ 
rate, the mayor or head-officer, and in other parifhes the 
vicar or curate and the churchwardens, were tohave a re~ 
giflerof the inhabitants and houfholders, and of the needy 
perfonsnot able to fupport themfelves; and with this, they 
were, inthe church, quictly after divine fervice, to call to~ 
getherthe inhabitants and houfholders, and eleét and nomi- 
nate out of them, yearly, two or more tobe collectors of alins. 
‘Thefe colledtors, the Sunday following, while the people 
. ‘were atchurch, and had heard God's holy word, were 
gently to afk and demand of every menand woman, 
ps tapcoap renege plicaan See eo 

relief ef the poor, which wasto be written i 
After thisy the collectors were to gather 
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fuch. alms weekly to the poor for their: or to put 
them to labour, as it feemed bett.. collectors were 
to account to the principal perfons beforementioned eyery 

quarter, at which any of the parith might be prefent ; ‘ 
and when they went out of office, they were todeliver over 
all furplufies to thecommon chelt of the church. If they 
sefufed. tovaccount, the ordinary might proceed. againtt 
them with fpiritual cenfures.* If any refufed to contribute, 
the parfon, yicar, or curate, and churchwardens were 
gently to exhort him towards the relief of the poor: if 


the would not be perfuaded, then, upon certificate of the” 


parfon, vicar, or curate, the bifhop might fend for him, 
andtry to perfuade him, and fo, according to his difere- 
7? take order for the reformation thereof, 
© Tn the next reign we find another a&t for the relief of the 
poor. By fat. 2 and 3 Ph. and Ma. c. 5. the two favou- 
rite ftatutes, 22 Hen. VIII. c. 12. and 3 and 4 Ed. VL. c, 
16. were confirmed, and declaved to be in full force; af- 
ter which, this a& goes on to exact the fame provifions as 
had been made by flat, 5 and 6 Ed, VI. about appointing 
colle€tors, with their gathering, diftribution, and ac- 
counts. ‘Jo this it was now added, that if a parith was 
too fmall to fupportits own poor; then, upon certificate to 
the juttices of the county, two of them, upon examina- 
tion of the matter, might grant a-licence under {eal to 
fuch of the poor as they thought proper, to beg abroad, 
In towns, ‘the chief officer was to exhort a wealthy pa- 
rith to affift apoorer, If perfons fo licenfed to beg» ex- 
eceded the limit prefcribed to them, they were tobe pu- 
vithed as vagabonds, {according to tar. 22 Hen. WII. 
‘Suchilicenfed perfons were to haye a badge on the breaft, 
po ha mee ‘This act was only tema 
and at the end of the firft feffion of the next par- 
expired; fo that the regulation of thepoor, at 
sheik of ehinincipns food ypon fiat. 22 Hee VIII. 
ah imac alle c-16, and fat. 5 aid 6 Ed.VI. 
“ead Ges Cy 
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CMAP. c.2, and thefe were afterwards fuperfeded-by other teu 
= lations in the reign of quicen Elizabeth. 
For the better ordering of the imilitary fate, feveral 
at RL” provilions were made by flatute’in the reign of Ed. VI, 
refpeéting (oldiers * and multers ; and fome acts palfed for 
maintaining in vigour and readinefs the antient militia, 
To take away temptations to idlenefs is the moft ‘eficcs 
tual way of guarding againit the increafe of that order of 
people who are the objeéts of the foregoing laws. A law 
was made to leflen the numiber of tipling and gaming~ 
houfes. By ftat. 5 and 6 Ed. VI. c. 25. two juttices have, 
authority to remove and put away the common felling of 
ale and beer in common alchoufes and tipling-houles, in 
fuch ‘towns and places as they thought meet. None 1 were 
to keep fuch houfe, unlefs admitted and allowed in open, 
feffions, or bytwo juttices ; and they were alfo togive a Te 
F cognifance for fot ufing unlawful games, and for the 
sire recs, Maintenance of good orderandrule, “This was to be cer 
tified to the felfions, where the juftices might inquire by 
indi&ment, information, or otherwife, if fuch perfons 
had broke their recognifance. Perfons felling liquors with- 
out flich authority, might be committed to gaol for three 
days, and till they entered into a.recognifance not to keep 
any fuch houfe. The licences to keep gaming- houfes, 
which were fanétioned, as we have fen, “by the ftatutes of 
Hen, VUIL." were greatly abufed, and became the fource of 
much evil. “To remedy this, it was enaéted, by flat. 2 and 
"3 Ph. and Ma. ¢. 9; thatevery licence, placard, or grant, 
fs ho bering any homing, golf 
other unlawful games, fhould be 
- « TRE parliament were not tebraog ia abjeds as 
concerned the public weal, and improvement of the c 
try. Ampng theft, the firlt was agriculture, “We find a 
‘w Stat. and 3 FU.VE. €. nitand’ 9 Stat. g anv’ Ph wad Mave, 20 
fat. 4 2005 Pheamd Mees. 2 Vib aotagg, 
ature 
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ftatute of Edward V1. for the improvement of common CH AP. 
and wafte lands *, in confirmation of the ftat. of Merton, : . 
ce ge and ftar."Welt. 2, 13 Ed. I. * ¢. 46.5 and fur- 
ther, all. perfons recovering in an affifeon either of thofe 
Ratutes, were tohave treble damages. It_ was however 
provided, that where houfes had been built upon walte 
grounds, not having three acresinclofed, and an orchard, ‘ 
garden, or pond, not exceefing two acres, which did no 
hurt to the wafte, and were a great convenience to the 
owner, they fhould not be coufidered as within the mean- 
ing of the above ftatutes. , “This provifo was in favour of 
huibandry and cultivation, The preferring of tillage to 

as had been done by former ftatutes, with the 
fupport of farm-houfes, and other expedients for promd= 
ting hufhandry, ‘were infifted upon, and encouraged by fr- 
Yeral ftatutes". 


‘Tue courfe of trade, and the conduct of manufac- 
tures, ftill continued to engage the notice of the legifla. 
ture; but the number of acts about buying and felling, 
retaining fervants and apprentices, are too tedious to make 
2 part of our enquiry, The principal of thefe was ftar. 

5 and6 Ed, VI. c. 14. which gives a definition, and di- 
reéts the punifhment, of certain offenders againtt the fair 
‘Gealer, called ingroflers, foreftallers, and regraters. 

Amonc the regulations refpedting trade, we may 
reckon the repeal of the ftat.. 37 Hen. VIII. ¢. 9. con- 
cerning ufury. It is complained by flat. § and 6 Ed. VI. 
¢. 20. that the former aét had been conftrued to give a li- . 

gence and fanétion to all ufury not exceeding ten per cent. 5 
Biiials Goattathon otlasoatea be utterly againft ferip- 
ture, and therefore all perfons are forbid to lend, or for~ e 
ni device, for any ufury, increafe, Jucre, inte-® 
whatfocver, on pain of forfeiting the thing, 





1 sand 4 Ba VE os 3 |S gtat.g and GEWVI, @ 5, Stat. 
* Vidar vol 1, 263 andvol. 2 and 3 Ph, and Mace. 2, 
U, 109. . 
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| OMAR. ie Newmeycnerts and of being imprifoned and 
2081. fined sand fo the Jaw ftood tillthe 13th of Elizabeth. 
DW aL ‘ Gatiesde ‘gamesand diverfions, an ad was made in 
BY the Spirit of thofe in the time of HenryVIIL. * about hand= 
* guns, by which thooting hail-fhot was prohibited abfolute- 
ly) even to perfons licenfed to fhoot by the former. aéts. 
: On ‘the ‘other hand, a ftatute of aii (Vall ctaeeetee 
fhooting of wild-fow! was repealed ¥. 

A proper adminiftration of juftice and of tlasiote 
traft was promoted by an aé& againft the fale of offices. 
‘This is ftat. 5 and 6 Ed, VI. c. 16. which enaéts, that 
if any perfon fell an office, or take any money or other 
profit, direfly or indire@ly, orany promife of it, for 
any office or deputation of office, or to the intent that any 
perfon thal! have an office which concerns thé adminiftra- 
tion or execution of juftice; the receipt, or comptroll- 
ment or payment of any of the king’s treafure; or fur- 
yeying of any of the king’s caftles, manors, lands; or 
any of the euftoms ; or the keeping of any of the king’s 
towns, caftles, or fortrefies ; or any clerkthip in a court 
of record; the perfon fo taking any reward or promife of 
reward for felling, shall be judged to lofe and, forfeit all 
right, intereft, and eftate, which:he has in fuch office 5 
and the perfon making fuch offer to purchale, fhall be” 
deemed incapable to enjoy the faid office ; and all bargains, 
bonds, covenants, and agreements, concerning fuch a 
tranfadtion, are declared void, This act, however, is not 
tovextend to offices of inheritance; nor to the parkerfhip, 
‘or keeping of any park, houfe, manor, garden, chafe, 
or forelt ; nor to. the chief-juftices of the king’s bench, 

andcommon-pleas, nor to juices of affizes who are left at 
the fame liberty to difpofe of offices as before this act. 

SeVERAt regulations were made by fat, 2and 3 EAVL 

the. Sar sige Se cereeeas Seas inet 
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pie te loshy cushalaneteasiitiaesiai ‘ 
inconvenient, tho’ fubituntial and effective, -provifion, | 
‘Theadt begins by confirmingtheftar. 27 Hea.VIIL.c.20, 
and 32'Hen. VIII-c. 7. ¢ both made on 
‘andwith the fame view. “Tn order to furthet the intention 
of the makers of thofe two luws, it moreover enadts, that 
efery one of ‘the king’s fubjeéts fhall ralyand juftty, with= 
out fraud or guile, fet forth’and pay his prediab tythes, in 
‘their proper kind, as they rifeand happen, in the manner 1 
they had been, or ought to bave been paid for the laft forty 
years before that act: and none fhall carry away fuch 
tythes, before he has’ {et forth the tenth/part, or agreed 
for it with the parfon, vicar, or proprietor, whder the pe- 
alty of forfeiting the treble value of the tythes fo cartied 
Away. Sofara temporal remedy in the fecular courts is 
given for a breach of this duty. In the next claufe of the 
agt, aremedy is given in the fpiritua! court for thelike in- 
juftice; for the ad& fays, as often as the predial tythes 
hall be due, the party to whom they ought to be paid, or 
his deputy, may come and view them, to fee that they are 
jaitly fet forth. And if any perfon carry them away be+ 
fore they are fet forth, .or withdraw them 5 or prevent'the 
parfon, vicar, or proprietor, or their deputies, from 
viewing them, as beforcmentioned, by reafon whereof the 
tythe is loft, impaired, or hurts “then, upen complaint to 
the fpiritual judge, the party offending is to pay double the 
value of the tythes fo taken, loft, wine 
away, befidescofts of fuit. . 
ican Tanelata aah dibsenl reiaes' wate. 
“collection of predial tythes ; the remainder of this act is 
taken up with other matters: incident to tythes ‘of various . 
kinds ; all of which have been confidered in a former paft 
f this Hiftory’. Perfons * who depafture tythable cattle 
: Wafie-grovinds whereof be is nof certainly 
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known, are to. pay: the tithe of fuch cattle to the parfon 
or proprietor of the parith, hamlet, or town, where they 


bs dell, Wathe-grounds:which ha paid:nd eythes Beforethis 
LIP snd 38, by realon of their barrennefS, werey at the end of fever 


years next after being fully improved, to pay tytheof corn 
and hay growing there*, Every perfon exercifing mer— 
chandize, bargaining and felling, clothing, handicraft, 

or other ast or faculty, who had paid perfonal tythes with~ 
in forty years before this a&t, is yearly, before pies 
pay for his perfonal tythes the tenth part of his ¢ 

his charges and expences, according to his: 

tion, or degree, to be therein abated and dedudiel But 
thefe provifions were not meant to infringe either compo- 
fitions real ®, or any cuftom by which handi " 
might have formerly paid their perfonal tythe ‘) 16 any: 
perfon  refufe to pay his perfonal tythe, as above ordered, : 


him. by ali lawful means ether tga’ by bis-own aan 
oath #, concerning the true payment thereof, 


Orreninas andthe tythes of fith web id o 
rofore, according to the cuftom of different places*. “It 
was provided, that the inhabitants of ‘the city of vondon 
and Canterbury, with their fuburbs, and every othertown 
ot place where they have been ufed to pay their tythe by 
their houfes, fhall not be taken as within the meaning of 
thisaét “A cuftom “which had' prevailed ia Wales, of 
penny fhe cet em zapre Es Bc 
marriage of any one, was hereby abrogated®.< ' 

THE refl of this a concerns judicial iocetieak or 
recovery of tythes. Suits for fubtraction of tythes, “or” 








"any of the beforémentioned duties, are to be in thé ceele= 
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* mmunicated ; Or coon ‘remain pansy 
* after publication thereof in the parifh-church or place where 
Iwells, the fpiritual judge may fignify the fame. to the 
Meats aides tee ena came 
municato capiends. “That fuch fuits may not be wantonly, 
delayed by prohibitions, before any prohibition thall be 
the party fuing for it is to deliver to fome of the 

judges of the court 2 true copy of the libel depending, and 
under the copy isto be written the faggeftion and if the fug~ 
geilion is not proved by two honeft and fuificient witnefles, 
within fix months after the prohibition awarded, there is to 
} iecrewanet and double cofts and damages arc w be 
recovered againit the perfon fuing the prohibition, to be 
affefled by the court granting the confultation. However, 


Jelt it might be imagisied that the jurifiétion of the fpiritual 


judge: Was intended to be hereby enlarged, it is provided, 
that ‘he fhall not hold ples of any thing contrary to ftat. 
Wet. 2. 13 Ed. Ic. 5. articnli cleri, circumfpsete 
a flea cadua, the weatife de regia probibitione, or 
1d. TIE. c. 10, * or of any matter which belongs to 
the king’s court. 
Sr aieee ba cis another inftance,., an act was 
in the fame feflions to moderate and qualify the pe- 
malty s ivation from all their ecclefialtical preferment, 
i fiat. 26 Hen. VIIl. ¢, 3. on thole who were. 


. certified by the colleétor not to have paid their tenths. It 


was now declared, by tat. annd 3 bd. VI. c, 20. that fuch 


si al ps el ny a be-. 


promotion, whercof the certificate 

they are no, longer to be thereby dif-e 

das ions any other benelice or preferment. 
piety of queen. Mary diftated another 

1 of tenths and firit-fruite of ecclefiaftical refer 


_fseters. "Vid. ant. vol My 194 845, 201.375. 3886 
we ‘ . ments! 
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ments: They were by ftat. 2 and 3 Ph. and Ma. ¢. 4. n¢ 
longer to be paid to the queei ; and the tenths before that 
paid according to ftat. 26 Hen, Vill. ¢. 3. were to be em- - 
get ployed to other godly purpofes: . 

“Tu Matutes which next deferve oltr notice; are fuch as 
felate to certain {pecial modes of redrefs; as the traverle of 
‘offices, the impounding of diftreffes, and the fale of ftolen 
een ak erate ae 

as were made, during thefe two 
Iced pestatvendtcs Ait the execution of 

Tuk ftat. 2 and 3 Ed. VI. c. 8, Fria pose torcae et 
fuch perfons as uled fometimes to be prechided of their 
rights * by dntrue finding of offices, As for inftance, per- 
fons holding terms for years, or by copyof court-roll; were 
often put out of their pofleffion by reafon of inquifitions, or 
‘offices found before efcheators, commiflioners, and others, 
intitling the king to. the wardthip or cuftody of lands, or 
upon attainders for treafon, felony, or otherwife 5 and this, 
becaufe fuch terms for years and interefts in copyhold were 
not founds after which they had no remedy, during the 
king's pofleffion, either by traverle or monflrans de droit, 
becuafe fuch interefts were only chattels or cuftomary 
hold, and not freehold. In like manner perfons having any 
rent, common, office; fee, or other profit apprendre, if fuch 
Jntereft were not found in the office intitling the king; they. 
had poremedy by traverfe, or other fpcedy means, without 

great and exceflive charges, during the king’ sight therein. 
te redrefs thefe hardfhips on the fubject, it is declared, 
that all in the above cafes fhall enjoy theit rights 


and the fame a5 ifn office or i Bad 
Sesser 
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ae A iccetas cata aiey gore alice 
+ teaverle, and proceed to trial therein ; and have like advan- 


tages as in other cafes of travérfe upon untrue inquifiions * 


and offices *. ‘The fame of untrue finding, when a perfon 
is attainted of treafon, felony, orpremunire, the party griev~ 
edmay bave a traveric, of, monjrans de droit, without 
being driven to a petition of right. To all traverfes taken 
to this act, it is diredted, that the perfon purfuing 
his traverie thal! fue out a writ of feire facias, one or more, 
‘as the cafe thall require, againft fuch perfon as fhall have an 
intereft either bythe king or by iis patentee, in like manner 
28 upon traverfes and. petitions in other cafes, with like 
‘Pleas to the defendants in the feire facias *. . 
«Tus provifions of this a& do not come into fuch com- 
amtaon ufe.as thofe of the following. The itat. 1and2 Phil. 
| -and.Ma. ¢. 12. has made fome regulations on a fubject 
swhich shad née been touched by the parliament: fince the 
reignof Edward 1 *. 1c isthereby enacted, that no dittrefs 
hall be'driven out of the huzdred where it is taken, except 
toa pound overt, within the county, not above three miles 
diltant from the place where it was taken = and no cattle or 
goods taken by diftrefs at one time, are to be impounder! 
in feveral places, whereby the owner fhall be conftrained 
49 fue feveral replevins, under pain of an hundred fhillings, 
and treble damages to the party grieved. Only four-pence 
is to be taken for poundage of one diftrefs, under the penalty 
of 51. For the apne Bagh 


al ee ee y 
who are tohave authority, in his name, to q 
of difttees, under the penalty of 5) for 

ames, oP Sea Se a3. j Vide, vol ts. 
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Bechet kerper of ener iran n 
2 a certain’ open place, within the town, 
be fold at the time of the fait or market; in 
“i there hall be appointed a fufficient perfon o take to 
ten "clock in the morning te fun-fet, under | 
fhillings. “This toll-gathereris to take fuch t 
for horfes at that place, between thofe 
time or place; and: is to have before hit 
parties to the bargain, with the ho 
write ina book, kept for that 
of abode of the parties, and the: i 
At the leaft, of the borfe. “This book is 09 be 
nextday after the fairor market, to the © 
f keeper therecl, who thal caufe a note to ‘be'thade’oF tit 
I © number ¢f hotles fold, and fubteribe his mame, or fet his. 
. ‘ ‘matk Wits eee nen ed 
“SFr is moreBver declared, that 
sre ti | seks Be 
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sine Of the like ind were afterwards 
e gpa Reset 
‘to fuch ats sa aad tle 
firarion “of, jurtice: Te'was ensGted by fiat.- 
eer is that whereas the county courts in 
fome thires were held from fix Weeks to fix weeks, and at- 
tornies, not aware of that private cuftom, fued our proces 
with like returns as if they were held monthly, to the great 
delay and impediment of fuitors, no county-court fhall Be 
longer deferred'than one mibnth. In order to quiet pof- 
fefions, and facilitate the giving evidence of titles, it'is 
enagted by Mat. 3 and 4 Ed. VI, ¢. 4; that, refpeéting all 
pos oe abe be 27'Hen. VILL. a perfon 
make title by way of declaration, plaint, avowry, title, 
Fy of otherwife, to lands, honours, and hereditaments, 
tinder the king's patentees, by thewing forth an exemplifi- 
cation of cén/fat of the letters patent, which hall be of the 
fame force and effect as the originals. 

“Tux procefs of the law was improved intone pointy 
Mat. 1 Ed. VI. c,10. The writs of proclamation ordained 
by flat, 6 Hen. VIII. c. 4. * in cafes of oudawry; were to 
be direted to thefheriff of the ‘county where the party lived 5 
butwhen the defendant lived in Wales,or-a county palatine, 
they were made into the adjoining county, “The prefent act 
_diretts, that where a defendant dwells in Wales, or inthe 
“county-palatine of Chetter, or of the city of -Cheftery the 

_ jultices of the court fhall have authority to awarg a writ of 
to the fheriffs of thafe.places: to them 
PE Seed yeetae aaatonty 
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HISTORY OF THE 

ise of fines did not aieite the county-palatine of Cheftery 
the fame provifion was made by ftat. 2 and 3 Ed. VI. 
ONT ¢.28. to-give effec to fines levied before the high-juftice 
Bian eof Cheiter, or his deputy, as had been made in the lait 
reign refpecting. fines. in the county of Lancafter'.. By 
fat. Ed. VI. c. 7. it isenacted, that no fuit thall be dif- 
continued by reafon of the king’s death ; that the fuble- 
quent judicial procefs fhall be zhade out in the ftile of the 
reigning king, and the variance in fuch procefs between 
the names of the kings thall mot be error; that no affife of 
novel difjeifin, of mortaunceftor, juris utrium, or-attaint, de- 
pending before thejuftices of affife, thall be difcontinged. by 
reafon of death, new commifion, aflociation, or not coming 
of fuch jultices ; that though any plaintiff be made duke, 
archbifhop, marquis, earl, vifcount, baron, - bifhop, knight, 
juice of the one bench or the other, or ferjeant at law, no 
writ or action fhall be abateable ; and that a juftice of 
affife, of gaol-delivery, or of the peace, or a perfon being in 
any other of the king's commiffions whatfoever, though 
preferred to any of the above honours, fhall yet remain 
juftice and commiffioner, and execute his commiffion as 

before. ) 
Morgover it was enacted, that where a perfon is found 
guilty of any felony whatfoever, for which judgment of 
death thould or may enfue, and fhall be reprieved, without 
and conimitted to prifon; any who fhall 
sbeafterwards affigned juftices to deliver that gaol, may give 
judgment of death, as the former juitices might have done 5 
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had ftill remained. — 
* Win whereoated ty tare: Mai: Si igs thatall fines 
‘whereupon proclamation has not becn duly had, byreafon 
of the adjournment of the term, thall be of the fame force 
under flat. 4 Hen. VII. ¢.24. as ifthe term had been te- 
gularly holden. The ftat. 35 Hen. VIII. ¢. 6. which 
gave a tales de circsom/tantibus tom plaintiff, was by ftat. 
and § Ph. and Ma. c, 7,extended to any iffue to be tried 
between the King and a private party, or fuch as purfue 
any. fuit for the king-and themfelves; but fuch tales muft 
be on the requeft of the king, or of the party fucing 
qui tam, 
«AN explanation was made of fat. 32 Hen. VI. c.2.* 
concerning the limitation. of actions, as to certain cafes, 
where it was often not goffible, from the natural courfe of 
. things, to lay the o/plecs, feilin, or prefentment within fixty 
vyears. It was thereforedeclared by ftat. » Ma. ft. 2. ¢. 5. 
that that act thould not extend to any writ of right of ad- 
vowlon, quare impedit, affiles jure patronatds, nor to any 
oweit Ofright of ward, writ of ravifhment of ward, for the 
wardhhip of the body, or of any honor, caltle, or lands, nor 
to the fcifor of (uch wardthip. 

A reviewing the changes made in our criminal law 
uring, thefe two reigns, we go thro’ the ftatutes 
‘of Edward VI. and then to thofe.of queen Mary. 
The criminal law was very materially alfested by flatutes 
Toade in the reiga of Edward V1. which we thall now men- 
ig in Ps ser dnuareeh ep rts sande The Statute 
sane . VI, a kindof date in the hiftory of 

: many harth laws, and making feveral 
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erin of religon%, It likewile ‘repeals * fat 
Hen. Ville 8, fat esrgmarions made by advice of 

i cin i obeyed, as acts rade by parliament 5 
af eae Devtigs tie 23- for the due execu- 


‘So far this at is in certain Jaws of 
re at cole Vs paint nabs 
lieing Bie ter oben or aking fuse bene 
of criminal proceedings. 
ee as Son Hid sey aie ih ae 
reaching, words or fayings, affirmed that the king 
yas net, oF ought n6t to be, fupreme head of the church 
ae and Ireland, immediately under God ; or, that 
Rome, or any other perfon, was or ought to 
beby the laws of God fupreme head of the fame churches 
eres ar ne wre See teteich Easiand, France 288 
relibd or if any one did or imagine, by open 
ching, exprefs words or to depofe the king 
from eftate, or deprive him of titles ; or did openly 
pul that any perfonother than the king of right 
oe A nag nna agape Boo 
OO ieled pamertesseb le nea 
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were committed by writing, printing, overt deed, or aft, 
it was high-treafon for every offence». Ir was, befides, 
enaéted, for confirming the {ucceffion eftablithed by ftat. 
35 Hen, VIM. c. x.* that if any of the king’s heirs, of 
perfons to whom the crown was limited by that 2&, ufurp- 
ed the one of them upon the other, or interrupted the king 
in the quiet enjoyment of the crown, Tethould be adjudged 
high-treafon. 

Arter enacting the abovg treafons and offences, this 
ftatute’ takes away clergy from perfons conviéted or at- 
tainted of the following crimes ; of murder of malice pre- 
pened ; of poifoning of malice prepenfed ; of breaking of 
any houfe by day or by night, any perfon being then in the 
fame houfe where the breaking fhall be committed, and 
thereby put in fear or dread; for robbing of any perfon or 
perfons in the highway, or near the highway ; or for felo~ 
nious ftealing of horfes, geldings, or mares ; of felonious 
taking of any goods out of any parifh-church, or other 
burch or chapel. In all thefe cafes clergy is taken away, 
if the party is found guilty by verdiét or confeffion, or will 
not anfwer dire@ly, or ftands wilfully and maliciouily 
mute‘. 

For removing doubts and defining the extent ofcrimes, 
jin two inftances, it is declared ¢ that concealment, or keep- 
ing fecret any high-treafon, fhall be adjudged mifprifion of 
treafon ; and that® all wilful killing by poifoning fhall be 
deemed wilful murder of malice prepenfed ; it having been 
eclared high-treafon in the former reign *. 9 

Some provifions are made incidents of trials, 
and the like. It is declared, that the {tatutes’ made in the 
gime of Henry VIII. and a pee eee peatirzanan 2 
jpegs. Se spent uated, 

Jenge 5 Cccmane te Gl tecen ont Rely 
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which are ftat. 35 Hen. VIII. c. 6. ftat. 4 Hen. VIL. c. 
2. flat. a2 Hen. | “¢. a. And where-ever a common , 
perfon may have his clergy, as a.clerk convict who may 
make his purgation 5 and alfo in all cafes where the privi- 
lege of clergy is taken away by this act (wilful murder and 
poifoning of malice prepenfed only except) ; a lord of par- 
liament and peer of the reglm, having place and voice in 
parliament, by claiming the benefit of this a@, though 
he cannot read, without mg. yoni in the hand, lofs of 
inheritance, or corruption of blood, is to be deemed, for 
the firft time.only, as a clerk convi& who may make pur- 
gation” ; and fuch a perfon is to be tried for any of the 
offences limited in this* a by his peers, as in cafes of 
high-treafon '. 

‘Tnar the objection of bigamy might no longer be a 
caufe for precluding any one from his privilege of clergy, 
itis declared, that perfons who have been fundry times 
married to fingle women or widows, fhall, notwithitand- 
ing, have this benefit * ; and ‘that the wife of any one at- 
tainted, conviGled, or outlawed of any treafon, petit-trea- 
fon, milprifion of treafon, murder, or felony, fhall notwith- 
ftanding enjoy her dower; a point which had been at- 

in former parliaments in cafes of felony, but with- 

scefs'. “The prefent aét, as far a3 concerned treafon, 
p.cpan Miacamearege af be feen prefently. 
Ty Er aeneyape ge! fit was enacted, that 

RO an fhould anfwer for any of the before-mentioned 
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>, Sane deer arnt come celle ae 


“streafon, mifprifion of treafon, or for any words before fpe-_ 
cified, unlefs be _ be accufed by two fufficient and lawful 
“= witnellts, or > without. violence, confets. the 
es ring, whic Taft provifion we Shall fay more 


gee ope atide. of 
of. the Batute which takes. away clergy from 
per whoare convided “ of breaking of any houfe by day 
” ei any perfon being then in the fame houfey 
and thereby putin fear and dread.” Thele words, up- 
on the face of them, appear to haye enacted a nullity ; for, 
as the breaking of a houfe by day or by night, eae 3 
body"fhould ‘be put in fear, is not in itfelf 
ftands iq no need of clergy, Rept fas is ia. 
effeétinflisting no penalty at all : however, it is not to be” 
fuppofed, that an aét made upon fuch full confideration 
as this fEems to have been, would have contained a fen- 
tence that was neither law nor fenfe, info material a point 





<8 thie 5 ad whatever may be the modern conftcudtion of 


thefe Words, they certairily, at the time, bore a 
entirely confonant to the notions of law then prevailing. «4 
is moft probable, that the parliamenthere meant to takeaway 
clergy from burglary ; the defcription of ‘which offence, 

we have feen, was in early times very large, and was not 
yet contragted to the precife compafs in which it now is: 
and at the time this a&@ was made, that offence might, in: 


"the minds of forms, be fuiclently dfcibed th the words 
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Bry but was added by himfetf abd 





“ his own opinion, or at moft 
S88 ra Asto burglary being in the night 
the determination, which exprefsly apd. finally. ® 
fayy that itll go. be conidered an fachy anic vhe 
breaking be by night, is a.cafe.in.4 Ed, WI. three years, 
after this adt¢: if fo, the breaking here defcribed, without 
any thing more, comprehended a burglary as then under- 
ftood 5 and probably the {pecifying whether by day or by 
night, was.to obviate the ddubts, which, moft likely, 
Jong fublifted, -before it was folemnly agreed that it mult. 
be by night. 

Bur foon after this ftatute, this offence began to be 
more exprefsly fettled and defined. After the determina 
tion in 4 Ed. VI. which confined it to the night, we find 
A writer of queen Mary’s time exprefily faying, that there 
muft bea felonious intent to rob or murder 5 as alfo, that 
it muftbe inthe might, When ‘burglary was defined in 
this mahiner, the ftatute 1 Ed, VI. c. 12. was defrauded, 
as it were, of its fabjeét; and as the words no longer ex= 
preffed any exifting felony, they took away clergy from 
none. But that fuch a provifion might not be vain and 
ufelefs, the courts, to whom. ate given the oracles of the 
law, have fince thought proper to fupply. by conftruétion 
the defe& which had thus accidentally been brought on 


ee They argued, that the breaking a houft by 


‘certainly meant, that dreaking and entering 


by night og vs, pales hipapaed 
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which the Matute might have its effet to take ammy 


‘Tse nekt atute ‘which: efi any, penile, is the 
pt heer 2 and 3 Ed. VI. c. 1. which infliéts 
feveral punifhments on offences againit the book of com- 


| mon-prayer. Thus itis ordained, that if any minifter 


refufe to make ufe of this book, or ufe any other, or fhall 
preach or {peak any thing in derogation of it, and fhall be 
thereof conviéted by verdiG, by his, own confeffion, or 
by the notorious evidence of the fatt, he thall forfeit the 
‘profits of ich of his fpiritual benefices as theking pleales, 
fora whole year, and fuffer imprifonment for fix months 5 
for the fecond offence, thall be deprived ipje faéto of all his 
fpiritual promotions, and be imprifoned a whole year 5 
and for the third offence, be imprifoned during life. And 
ifhe has no benefice or fpiritual promotion, he hall for 
the firlt offence be imprifoned for fix months ; and for the 
fecond offence, during life. Sofar of the clergy, 
Acaty, if any perfon whatfiever thall, in any interludes, 
plays, fongs, rhimes, or by other open words, {peak any 
thing in derogation of this book ; or fhall, by open fact 
or open threatenings, compel or procure any minifter in 
any cathedral or church to fing or fay any prayers, or mi- 
nifter any facrament otherwife than inthis book 5 or, fhall 
interrupt any minifter in fuch finging, faying, or minif- 
tering, he is to forfeit for the firlt offence 10l. 5 forthe fe 
cond offence, 201. 5 5 for the third offence, all his goods and 
chattels, and to be imprifoned during life; and if the 101, 
is not paid in fix weeks after conviction, he is tobe im- 
prifoned for three months and if the aol. is not paid in 
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‘was legal evidence in the canon law 
contafion, I have attempted to re © Vid ant, 24. 
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at the aflizes or “felfions, with liberty to’ every archbithop: CAP." 


_ or bithop to be aflociated, to. the.juitices. The indiét- 5 — ii? 





ree ee: and thelords “EDW. VIL. 
of ae fo be tf the one! by ie WE 
peers. The jurifdiction of bifhops is not hereby taken 
away ; but they are to enquire and punith| fuch offenders’ 
by ecclefiaftical cenfiires, fo,*however, as no one be pu- 
nifhed both by the fpiritual and temporal court for the 
Same fact, 5 
‘THE next penal flatute was andg Ed. VI. c. §. wntawfut af- 
againft unlawful affemblies ; an a& which was occafioned ‘bls. 
by the'late riots in many parts of England, and which pro- 
vided fome very heavy penalties to prevent-the like difor- 
ders. It was made high-treafon for twelve perfons or 
more, being aflembled together, to attempt to kill or im- 
prifon any of the King’s council ; or to alter any Jaws; 
‘and to continue together for the {pace of an hour, being 
commanded by ajuftice of peace, mayor, fheriff, or the 
like, todepart, It was made felony for twelve perfons to 
pradtife to deftroy any park, pond, conduit, or dove- 
‘thoufe ; or,to have common or way in any ground; or to 
pull down any houfes, barns, or mills 5 or to burn any 
flack of corn ; or to abate the rents of any lands, or the 
prices of viétual ; and to continue together an hour, be- 
ing commanded in like manner to depart. Concerning 
the provifions of this aét, we fhall have oceafion to {peak 
inthe next reign. Byc. 15+ of the fame ftatute, the pub- + 
Tithing any falfe prophecy upon occafion of arms, fields, 
ahdthe like, to the intent to make diffenfion, was to be 
punithed for the firlt offence, ‘by one year’s imprifonment, =. 
and the forfeiture of sol. ; for the fecond offence, by for-* 
of all the pasty’s goods, and imprifonmentdaring life. 

‘Both thefe aéts, being temporary, were Jeft toexpire in a 
aes nrg ne mete ts paed in 

ger ies gth, roth, and 11th ‘chapters of fiat. * 
5 and 6 Ed m1 Ficé ae ey malas, adcoms 
Row under confideration, We hall begin with the lait, * 
concesning treafon, Tus 
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wed , 
Baar + Tris fiatute enaéts certain of the fame 
Be with fome’ madc in the reign of VIEL. 5 
‘with fuch qualifications’as difCover more ter 
ve ri deration. If any perforr by. open preaching, \expre 
words or fayings, affirmed that’ the king, or his heirs, oF 
fuxceeffors, as appointed by flat. 35 Heri. 
ing in poflefion‘of the crown) was a heretic, | 
tyrant, infidel,” or parent orien mi 
to forfeit all his goods and chattels, and to be iimprifoned 
. the king’s pleafure ;« for the fecond offence, to tole 
and profits of his lands dufing life, and.of all fpi- 
platen renee ea 
for the third offence, he was to be adjudged traitor, 
Bat if the fame offence was committed by writing, print- 
ing, painting, carving, .or graving, it was made high- 
trenton in the firft inftance. It was alfo cnatted, that if 
atiy'perfin rebelioufly withheld any of the King’s caftles, | 
fortreffes, or holds, or his thips, ordnance, artillery, a 
exhier munitions of war, and did not. give them up within 
fox days after proclamation, it thould be high-treafon, 
Te was alfo provided, in’ purfitance of ftaty 26 Hen, ViIt. 
, rj. and fat, 35 Hen. VIII. c. 2. that fuch treafons, if - 
committed out of the realm, fhould be tried by commife 
fion in any county; and outlawry pronounced againft 
fach offender, though out ofthe realm at the time, was to 
be valid > to which it was now added by this ftatute,' that 
if fuch perfon thould within a year after the outlawry pro- 
T Tae nt nen bel te 
and offer totraverfe the indi€tment, he fhall”be 
todo ; and if he is aequitted by verdia, he 
‘ ioe ey elie 
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of teafon fal not have 
te is much in favour oe 
concersing mifprifion of treafon, 
1 Ed. VI. c. 12. 5 but the prefent, 
r 1g OF it, evidently thews what 
of thefe 5 repeated declarations 6n this paint: 
i, that the Ed decent tng fecret of any 
fhall be deemed and taken erly mifprifion of 
was intended fo far to fet a limit to 
Tho next cliule contains a wile 
‘withelfes “ of trials, and" is thought 
“conlequence of what paffed on the 
f of Somerfet, when the oppreffion at- 
Acontrary way of proceeding had excited ee. 
ignation.” Tt enaéts, that no perfon Mliall be i 
, afraighed, Condemned, convitted, or attainted, for 
that now is, or hereafter fhall be, uniefs hebe 
‘faceuled ‘by two lawful accufers; which, fo far, 
e-more than wot Maced abe fated t 
Lit dire&s, 


bn areilatidot ane Anarene 
‘before the nate accufed, and avow and 
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HISTORY OF €HE 
Hen. VIII. c, 1. *upon which there had arifén three doubts’* 


aft, whether the owner-or dweller muft not be in the very 
chamber where the robbery was committed ; a doubt that _ 


EXP sod arofe from a ftri&t adherence to the notion of a proper 


robbery, where the taking muft be in the prefence of the . 
perfon robbed : adly, whether the offender would lofé his 
clergy if the owster or dweller was afleep ; apprehending, 
probably, that in that ftate’he could not be faid to be put 
in fear, according to the requifite of the ftatute: dly, 
‘whether-a booth or tent én a fair or market, in which 
dealers ufed todwell and fleep during’ the continuance of 
‘fuch fairs, could be confidered as a dwelling-houfe under 
that flatute.. To remove thefe doubts, it was declared 
andenaéted, that any perfon found guilty for robbing of a 
jperfon in any part or parcel of their dwelling-houfes or - 
dwelling-places, the owner or dweller in the fame houfe, 
vor his wife, his children, or fervants, being then within 
the fame houfe or place, where the robbery and felony fall ( 
happen to be committed and done, ‘or in any other place 
within the precinét of the fame houfe or dwelling-place, 
fhall in no wife be admitted to his clergy, whether the 
‘owner or dweller in the fame houfe, his wife and children 
then and there being, fhall be fleeping or waking. Far- 
ther, that any one found guilty of robbing a perfon ina 
booth or tent ima fair or market, the owner, his wile, 
his children, or fervants, or fervant, then being within 
the fame booth or tent, Mhall not be admitted to the bene- 
fit of his clergy but thall fulferdeath én fic 
mentioned in flat. 23 Hene VII. ¢,, 1» for: 20bl 
in dwelling-houfes, without any confiderat 
owner or dweller in fuch,booths or tent: 
dren, or fervants, being in the fame b 


<a ‘The latzer part of this 


ise ae 

theré® have great doubts whether this fat. 

a 2, (or_at leaft ftat. 25 Hen VIII cs 3. 
* ‘Vid. ant, 486. 
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which isa fupplement to it) be now in force; which, 
upon the prefent appearance of things in the couric of this 
Hiftory, {muft be anfwered in the negative ; as. they were, 


* among other ftatutes taking away clergy, repealed by. fear. ® re 


3Ed, VL. c..12, f. 10. as we have before feen. 


Bur as the doubt concerning thefe ftatutes arifes upon of snipe 


the next adt, namely, ftat. $and 6 Ed.VI. c. 10. we thall of 
proceed to examine that. The preamble recites, that fat. 
23 Hen. VIII. c. 1. had taken clergy away in certain rob- 
heries and burglaries ; bur extepded only to thofe who were 
convicted in the county where the, fact was committed 5 
and as fuch felons often carried their {poil into another 
county, and if they were inSicted, there for the fimple lar- 
ygeny, they had their clergy ; that it was for thefe reafons 
enacted, by ftat..25 Hen, VIII. c.3.* that they fhould lofe 
their clergy, as if indiéted in the fame county where the 
robbery or burglary was committed, ‘Then it recites, that 
fat, 25 Hen. VILL. was repealed by a claufe in ftat. x 
Eq. VI. and that fince offenders of this kind had enjoyed 
their former impunity s for redrefs whereof this ftatute 
now enacted, “that the faid, ftat. 25 Hen. VIII. c. 3. 
“touching the.putting of fuch offenders from their cler- 
“os and every article, claufe, or fentence, in the fame, 
“touching clergy, fhould from thenceforth, touching 
 fuch offences, remain, and bein full force, in fuch man- 
ner and foratas it was before the making of ftat. 1 Ed. VI. 
“¢, 12,” Thisis the effect of fat. sand 6 Ed, VI. c. 10. 
‘In became in afier-times a queftion, founded upon the 
‘operation of this ftatute, whether the whole of ftat. 25 
“Hen. VIL. c. 3. and alfo ftat. 23 Hen, VIII. c"1. were 
E y revived. The occafion of this queftion was 


among, others, was deprived of 

Sere eo "Vllkce. 1, lich on 
-and acceffaries before the fa& being con! 
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ema> ‘by -verdiG& or confeffion; but did not reach the cafe.of 


« 


iP il 


« 


»perfons wilfully ftanding “mute, and:the like ; to remedy 
whith defect, ftat/25 Hen. VIII. c. 3. f-2-oulted oftheir - 
-Clergy-fuch ‘offenders in thofe cafes 3 and after that, made 
the provifion-we have before rehearfed concerning perfons 
indi€ted:in one county for goods taken by robbery or bur- 
-glary in another. Then came ftat. 1d, Vive. 12.f-20. 
which took away clergy front all felonies except thofe enu- 
merated inthe ac&t. Thefe are for themoft part fuch.as 
wert before deprived of clergy by ftat.23 Hen, VILL. ; but 
thereis no!'mention of wilfid burding of houjes; nor of 
acceMaries before the fact. ‘Therefore, as ftat. 23 Hen. VIM 
and-25(Hen. VIM. were repealed, and ftat. 1 Bd. VIL 
evt2vhad not-provided for buraing. of houfes, it was 
doubt inthe cafe abovementioned, "by what -exifting law 
paisa ee patra Te was there con- 
tended = (and that feems to have been the opittion. of Jand' 
Coke), that this’ feat. and 6/ Ed. VI.c. a0. revived the 
whole of ftat. 25 Hen. VILL. and confequently, that wile 
fu} burning being named in the firit claufe among the of- 
fences enumerated in frat. 23 Hen. VILL. Soothe bie 
general Words, every article, “clanjes or fentencey 
inthe fame concerning clergy. However, others*arevof 
opinion, that, gerieralas thele words'may fem, they inult 
be refttained to that particular mifchief, which, it appears 
by the“preamble, was alone in contemplation to beeme- 
died: and fome* remark, very jultly, that theenasting 
* dloufe in the latter part of it reftrains ‘thele general‘words, 
fo mach relied orf by lord Coke, «10 fieh offences a8! ate 
ftated iif the preamble Om eh Seer 
Bur there’ was 3 vie the cafe 


~* Yard Coke fps; 
feet d A 
8. : is, the fiat, j 
we $e yay” 


geet 3 { Nasty A Beha Fer 
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\ suiscap dareuacniebodlnsdtenalaahitis 
_ itv the fame offences ; but this ftatute, moreover, takes it 
«away from acteffaries before in wilful burning, Now 
forme of the judges, fays Jord Coke, thought this folved 
the difficulty, and gave an interpretation to the former 
ads, For if the. principal fhould have his, clergy, it 
would be abfiird, and what was never feen in our law, that 
clergy fhould’ be taken from’ the acceffary ; and fecondly, 
‘it would be in vain to takeaway clergy from the acceflary, 
and leave the principal to ave his clergy; for if the 
principal had his clergy before judgment, the acceflary 
Mould not bevarraigned. And this fir Michael Fofter 
‘hina wad thlteal grout upon’ whicls that detenmiaation. 
‘refted : fothat, upon the whole, he is’of opinion, that 
both 23 and 25 Hen. VIH. were repealed by ftat. a 
VI5 thatthe ftat. 5 and 6 Ed. VI. c. 10, revived 

25 Hen. VEIL. only in part, for the purpofe therein 
“mentioned ; that therefore, both ftat. 23 and ftat. 25 Hen. 
VILL. continue otherwife repealed; and that the ftat. 
@ and § Ph. and Ma. put the matter out of doubt with 
‘regard to arfon*. 

Wuarever ingenuity there may be in this way of re~ 
conciling the repugnance of ftatutes when they are made, 
_and allowing this to be a probable inference from the ftat. 
4 and 5 Ph. and Ma.; yet it is very difficult to imagine, 
that the Jegiflature, having in contemplation to take away 
clergy from principals, fhould take it only from acceffaries 
exprefsly, and leave it to legal conftruction to make the 
fame conclufion as to principals ; a method hardly fuitable 
t® the precifion and determination|of a legiflative -act. 
“When we Jook back to the form and hiftory of thele fta- 
tutes; we find’& want of confiftency in the parliament ate 
different times, only urity. The 
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it, Yo ‘confider the ftat. 23 Hen. VILL, as ftill'in forces for 5 


it fays, it hath been doubted refpeding thar ftatute in 


7 vt. fome points, and therefore provides for theexplanation of 
TL Vani ote doubts whereas, ' had that ftatute been looked on 


as repealed ; if any-doubts upon it had been thought wor- 
thy a parliamentary expofition; or'tather, if i had been 
thought proper to re-enact any of its provifions; that fta~ 
tute, it thould feem, would’ have been {poken of in an- 
other tenfe; tamely, that it had been doubted. If the 


* parliament entertained an ofinion that flat. 23 Hen, VLiL. 


was then in force, it mult have been founded on the next 
chapter of ftat. sand 6 Ed. VIL; which being thought 
‘to revive in toto tat. 25 Hen. Vi. (an a&t fupplementary 
to ftatv'25 Hens VIIL) thereby alfo revived ftat, 23 
Hens VIL. which opinion we have above feen was held by 
lord Coke'many years after. Nor is it any objection A 
this fuppofition, that the reviving ftatute of 5 and 6; 
ward VI. is placed in the ftatute-book fubfequentto the 
explanatoryact*; as thete are many inftanees in thisircign 
where aéts that are later in pelatel compre Bee 
fore former aéts of the fame feffion 7. 

Howver the parliament might have formed Wicca: 
nion on this point at the time, they foom afterwards 
thought differently ; for early in the next reign it willbe 
feen, there happened a cafe which called upon them to 
make, 25 it were, a decifion on this queftion. They pailed 
a fpecial a& for the purpole of taking away clergy from an 
acceflary béfore the fa in murder ; which offenders, as 
we have fcen, are not deprived of that privilege by ftat. 
‘Ed. VI. c. 12.5 and they thereby femed to declare, that 
fiat. 23 Hen. VIII. hick had provided for thiscafe, was 


* ndt then in foree,. ‘Pétfoing the fame idea, the legifta- 
(tite sneiecnn ale Boson, years sieoriaggent 5 







“Fetidiys and falls, 5 


ie densi coinage <3 2 as 


a caeenan. vaceciaper “sit” 
in all the 

+ fhavEd. Vice. pepe froin’ eer or, 
imwhich this arate is tery particular’: Yor tho” it wasine ®t" Be 
tended evi as a fupplement to feat. 1 Ed. Vis yerit ‘ 
rather from that, and purfusd the words of fat. 
23 Hed. VIE. which was gt the fame time regaried-as"a 
Jaw inotithen in force; and’by taking clergy from acceffa> 
ties ‘in arfon, when» na ftatute in force took it from the 
principals, created the abov8-mentioned doubt; and at 
length furnithed, as it Vis thought, ‘the: refoluition’ of it. 
‘Thus, in every’ point’ of View, thele ftatutés are in- 
volved iy obfeurity ; and the main and: only queltion 
swhich tenders the difcuffion’ of ‘the point interefting, can 
(be folvedno otherwife than by the affiftance of fefinemarit 

| fad conjedure. - 
a a) Fett to the order of time from which we have -ryiy) of felons 
namely, fat. 5 and 6 Ed. VI. c. 10. of perfons in foreixn 
“committing #°burglary or robbery in one county, arid fy.“ 
“ing with the thing {folén into another ; which leads us to 
mention another act nade for the like furtherarce of eri- 
minaljuftice, andthe removal of like impediments: this 
‘was flats 2and 3 Ed. Vive. 24. — The preamble, of the 
act ftates’ two defects of the law. ~Firlt, that where a 
“perfon, who was feloniouily {truck in one county, died in 
another, a lawful indittarent colild not be taken ineither , 
for the jurors oof the'county where he was ftruck, could 
peasps =: vn the death 5 por could thofe where 
, for the ‘fame fon, take cognifance 

‘y ee P ‘wv ‘hat hfe Wea 90 Way of punifhing fuch 





by ind f, as the statute fays, bj i! 
% Ps feeo wes, picsioe te Tae ry 
or ftolen in scounty, into an- 
Fake vos couldtake fo cog- 
geen of fuch attainder “and ‘therefore the accelfary ® 
” Liar . went 
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another; andin the fecond cafe, that an indiGtment agai 
an‘acceflary thallbe as valid as if the principal 
had been committed. within the fame county, ‘The 
cominiffioners before whom the indiment is taken, are, 
to write to the cu/les rotudorum where the principal was 
attainted or convicted, to certify whetherhe was antainted, 
convidled, or otherwile difcharged , which. certificate i is to 
‘Be under the feal of the cufles rotularum and upon “the 
Teccipt-of it, the juftices are to proceed againit the accef— 
‘fary, as if the principal offence had been committed: in 
that county... 
Sow few other flatutes were made concern’ 

and punithments. cic Ra 
fodomy felony vig Se, being repealed b 1e~ 
ral claule of Alar. 1 Ed. Vic. #2. 
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€033-that itfhould. This fingularferuple was entertained in CHAR 
. confideration of this being penal law, but the like. had 
+ never been countenanced in cafes regarding property s 3 
forthe ftatute: of Glouce(ter, giving an action of walte pee 
againft one.who holds for a term of years, had always 
been conitrued toextend to a holding for a year*. 
Tuere was a law made to punith offences committed 
in churches. and church-yatds, by riotous and outrageous 
quarrels,as. then often, happened between the reformed 
and thoi of the antient religion. Such offenders are con- 
fidered in.three differentlights by this a, and, differendy 
punifhed, Firft, it is enacted by ftat, sand 6 Ed. V1, 
gif any perfon, by whrds only, quarrel, chide,. or 
brawl in any church or church-yard, he Shall, if the of, 
fence be proved by two lawful witnefles, be fufpended,. if 
alay man, ab ingreffa ecclefies if a clerk, from the mi- 
niftration of his office, at the difcretion”of the ordinary. 
Secondly, if any one fmite, orlay violent hands upon an~ 
other, he fhall be deemed ip/e facto excommunicate, And 
thirdly, if any malicioufly ftrike with a weapon, or draw 
@ weapon to the intent to ftrike fuch perfon, and be con- 
vided by verdi& of twelve men, or his own confeffion, 
or by two lawful witne/fis, before the jultices of affile, of 
ayer and terminer, or of the peace, in their feilions, he 
Ghall- have his ears cut off ; and if he has no ears, fays the 
ftatute, he fhall be marked in the cheek with a red-hot 
iron having the letter F therein, that he may be known 
for a fray-maker and a fighter; and thall morcaver be * 
deemed ipfs faélo excommunicate. 
nen ean a tones 
properto mention a at is Py 
sign with re in Se which punithed » 
agency % before'feen, with avery. Ie was 
SETS cee tr tna 
1 Plowd. 463% 
rage make * 





‘ 


viahisbak ats or rue 


¥ ee seake his jparganons Batantile BE for one year'to 
A ey hiimwho would become bound, wi 0 fireties, ino. to 
par Gow the ordinary, to the king’s ule, to take him into fervice ; 
a WAP md aid'he was then #0 be treated asvagabonds: were ‘directed 
by that aét to be treated in the like. cafe. — Again, »a clerk 
attainted’or conviét, who'by law could not make-bis pur- 
gation, might be delivered by the ordinary to any’man who 
would become bound, with two fufficientfureties, to keep 
Rint as his flave five years, to be ufedas a vagabond and 
every perfon to whom fuch atone was adjudged lave, might 
put a ring of iron about his neck, arm,*or legs) “This 
extravagant’ punifliment, efpecially under fo hateful anap- 
péllation as that of flavery, was ill borne: by the'fpirit of 
the nation; and was therefore repealed byftat. 3 and 4 

Ed. VIE ¢. 16. as ‘has been befare related. e 
‘Tuts was the ftate of our criminal law at thetimesof 
2 Th tree queer Mary's actéffion, when a ftatute’was mute fimilat 
ey eer rige, tO that pall at the beginning of Edward Vi.'s reigny=t6 
abolifh all new-created treafons and felonies; though'the 
7 repeating aét of Edward V1. and the mildnefs of that 
% reign, had left very litte occafion for fuch “a ftatute. 
However, fach a beginning had fome {mall effe& in con- 
ciliating the’ minds of the nation to ‘her government, till 
another fpitit could with more fafety difcover itfelf; ~The 
preamble of the a&; in {tating a reafon fer making it, 
feems to glance at ftat. s'and6 Edy VI. crt. For ie fays, 
thar “ many honourable end noble perfons. have of date 
(for words enby, without” ether opinion, fech itr, deci) 
“ (uffered fhameful death, not aecuitomed: to. nobles2)to 
remove. the occafion of which in Futures ‘the queen-was 





“ « pleafed’” that no af; deed; of offence; 
© treafon, ae of treafon, by writing,» 
d dy a cyl 
jas is fo declared byftar..25 Ed. 11, And again, 


ese ate sos Elay {not being felony before), or 
re appointed 





orm ane 
e 1 b> 
‘Ticibe pando deterigbion of trenton once mmoca lean = 
co the words of the (tatute of Edward ILI. and the few fe- 
lonies made inthe lft reign were, abolifhed. But, not- 
withitanding this appearance of clemency, fome.treafons 
and felonies: were very: foon enacted. by parliament. In 
thenextfeffions of that fame parliament, it was ordained by 
ftat. 1 Ma, {to2, ¢, 6. in protection of a fpecies of coin for 
which noilaw had before provided, that perfons who coun- 
terivited gold. of filver coin, not the proper coin of this 
realmy but curreatwwith tht queen's confemt (and. by ftat. 
and 2 Ph. and Ma, c..11. thofe who bring fuch coin 
into the realm) fhall be adjudged traitors; .as.alfo thofe who 
(counterfeit the queen’s fign manual, privy fignet, or privy 
eal, for the ftatute of Henry VIII. concerning thele feals 
«was repealed by the gencral claufe of the former law. 

(Iw the fame feffion an adt was made againft riotous af- Rictuns aifem- 
femblics, and to repeal the Jaw made for the like purpofe bY 
inthelaf reign, This is ftat..x Ma, ft. 2. ¢,.42. which 
together with that of Edward VJ. deferves notice, as they 
furnifhed a model for a fimilar one made in later times 5 
with this difference, that thofe of Edvard and Mary in- 

‘Aiigted ouly the penalty of Gingle felony, that of George I. 
of felony-without clergy. ‘The act in queftion declares, it 
felony for any perfons to the number of twelve, being af- 
fembled together, to intend, or go.about with force and = + 
«arms, and of their own authority, to. change any laws ; and, 
‘being commanded by the fherift, or by any juttice of the 
“Peace, mayor, or bailiff of any town or city, by procluma- e 
_tion in the queen's name, to retire to their houfes, to cons 
ndment, or to 
+ and if perfons 
37 
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tothe umber of twelve fhould go about to overthrow 
pales hedges, ditches, or other inclofures, the banks of any 


WF. fith-pond or conduits for water, to the intent the fame 
Lip aot fhrould Tie open’, or to Rave cominon there ; or to deftroy 


MARY. 


deer or conies 5 br HOP New any odie tare, IS 
or to biirn any Macks Of corn ; or to abate rents of Janis 
or price of vi€tuals, and fhould refufe in like manner to de-" 
patt after proclamation, it'was made felony, "The railing 
of people to the number of twelve, by ringing of bells, 
fotind of trumpet, of in'any ‘way, was likewife made fe- 
lony, if the perfons fo met together came within the former” 
claufes of the 2é 5 and ifthe wift, fervint, or any other’ 
relieved’any perfons, fo aflembled, with vittuals, weapdiis, 
or-other things, they were to be deemed felons. “Thus far 
of riots committed by ‘twelve perfons. If the like éffences 
were committed by perfons above the number of two, anid 
under that of twelve, they were to be imprifoned for one” 
year: and finally, it was ordained, in ‘a moré comprehen- 
five. manner, that if perfons to the number of forty aflem- 
bled for the above purpoles, or to do any other félony or rem 
ballion, and {o continued together for three hours after pro- 
clamation, they fhould be adjudged felons ; and any copy> 
holder or farmer being required by the king’s officer to 
alfift in fuppreffing uch offenders, and-refufing fo to do, 
was to forfeit his copyhold or leafe during his life. This 
a&t was only temporary, and foon expired. 

Some other of the penal laws of this reign were only 
temporary, and expired at the demiife of the crown, Such 
was ftat. 1 and 2 Ph, and Ma. ¢. 3. concerning reporters 
of news, The execution’ of ftat. par? Te 


a Ric. I, fy ree fe to. 
sain 6 baat set fees teerivthe 
have both his ars cut off (unlefs he paid 1001.) 
“ gnd_fuffer three months imprifonment ; and jf flanderous 


« . news 





k e 
ENGLISH DAW. ° 489 
néws Were fpoken of any common perfon, there'was the C a 
fame punifhiment, except that the imprifonment was to be 
+ diy tok Glee moxith ; aid iFi€ wis by BOOK rhiend; ballad eT, 
letter, of writing, the offender was to have his right hand "tt. 41¥ om 
fikicken Off; and for the fecond offence, he was to fufter! 
imiptiforiment during life, and forfeiture of all his goods. 
‘The qucen’s jealouly of offpnders of this ‘kind was fach, 
that an aé was made in the fame feffion * which declared, 
that’ perfons who Save by exprefs words prayed, or here- 
“after {hall ‘ptay,’ that God wold: thorten the queen's 
«days, or take herut/of the way (as’ the conventiclers 
in London were then faidgo have done), fhould be deemed 
“© traitors :”” but with refpect to offenders who had coms 
mitted this crime during that {eflion of parliament, and: 
were indied, fuch perfons might; upon their arraignment, 
fubmit themfelves to the queen’s merey, and then no judg- 

| ment was'to- be paffed ; which provile took off the edge, 
in fome degree, of this ex po/? facto law. 

Bur the next act", of the fame feffion, went further ; 
for, Complaining that “ the late clemency of the queen, in 
« felaxing penal laws, had given occafion to many cankard 
“ and traitorous Ee Kt St oid pei againft 
“the | Bovernment 5 fome provifions were now again 
made i inthe fpirit ¢ of feveral adts of * Hetity VIII. and of 
one in the late reign. Ifany, by open preaching, expre(s 

yings, did compafs or imagine to deprive the 
detec eu ‘5 

ve Kin, and queen ; or did malicioufly or 

i ha a Ought not to have fuch title and 
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made to protect the king’s perfon, if he fhould furvive the 
ucen; and continue zovernor to the child of which the 
queen was-then fuppofed to be pregnant. This ad con- 
tains two claules concerning trials for treafons which we 
fhall hereafter, mention. . It requires, that indictments for 
swords, under this act, fhould be brought within fix months 5 
and now again declares, what ‘had been twice decided by 
flatutes in the reign of Edward VI, that concealment of 
high-treafon fhall only be mifprifion of treafon. 

Tse are all the penal itatutes made refpeéting the 
government 5 inwwhich we fee caution and modera- 
tion than in thofeof Henry VIII. fromwhich they were co- 
pied, though they went'a ‘little further than thofe om the 
like fubjeét in the reign of Edward V1. The remaining 
ftatutes regarded common offcaces ; and were, one con- 
cerning Egyptians, another refpecting accefiaries in certain 
felonies, and the laft about the ftealing of maidens. 

‘Tie ftacute of Henry VIII.‘ made ‘againft Egyptians, 
or gypfies, was found not frig enough to reftrain thofe 
people from coming into the kingdom; but many: itil 
réforted! hither, ufing, as the /prefent aét fays, “their old 
 accuftomed devilith and naughty practices and devices, 
«with fuch abominable living as is not in any Chriftian 
realm to be permitted, named, or known.” It is there- 
fore enacted, by ftat. # and 2Ph, and Ma. c. 4. that any 
one conveying fuch perfon into the realm, thall forfeit 4ol.; 
andthe Egyptian fo conveyed, and continuing here one 
month, fhall be adjudged 2 felon without benefit of 
or fan@uary. As to thofe withinthe realm, fuch as.do not 
Gepart within twenty days after proclamation of that act, 
“hall forfeit all their. goods, to be feized by any ones half 
to the king, and half to the party (eizing chem: and if they | 
x ee ae ere rig after the proclamation, it is’ 
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made felony without clergy or fanGuary..-Perfons who Shs 


leave that way of life within the tweaty days above-men~ 


tionedyate tbe difcharged of the penalties ofthe. afb... SR, 


Srateg and 5 Ph. and Ma. c. 4. toabich wehavetbes bi be 


fore alluded, takes away clergy from acceflaries before the 
faét,’in: the following oifences : in petit-treafon ; wilful 
murder; robbery in any dwelling-houfe or houfes, robbery 
in of near any highway 5 the wilfubburning of any dwel- 
ling-houte,-or any part thereof, or any barn, then 
- corn or grain ia the fame. *Clergy isttaken from all thele 
offenders, being outlawed, or being otherwife.attainted or 
convicted, orsftanding, mute of malice, or challenging. pe- 
remptorily above tweaty Perfons, or not anfwering directly 
tothe offence, “his act was made as a Supplement to 
Mat. a-Ed, VI. coxa. which had taken away clergy from 
the principals in all, thele crimes, But. in addition to the 
ftatute of Edward V1. this act provides for the. cafe of 
burning of hanfesy whic tbat act had omitted. The argu- 
ments und eonfequences which have been founded on this 
particular ciccumitance,, have. been fully confidered 
before *. 


To this ftatate is added claufe, which is\to be found 
in feveral laws of thefe two reigns, that lords of parliament 
‘and peers thal be tried by their peers, for any offence men- 
tioned in this a&, as hath been zccuftomed by the laws-of 
athe realm: a caution which probably was occafioned by 
fome doubt then fubfifting, whether that privilege was al- 
Jowed “in. new-made felonies. and treafons; though one 
fhould think it was faficiendly fecured spin exconel 

“Magna ‘Charta®. % 
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Ld {peng the Mealing of heirelfes.. As that a& only pu2 
nithed a man whio:committed fuch an a& againtt the con= 

, _ Sent of the woman's this flatute was to reftrain’ the like 
KY er Maeenwapatmntinm tenets pier 
Ie is ena€ied, that if any perfon above the age of fourteen 

years thall unlawfully convey, or caufe to be conveyed, 
away any woman-child unmarried, within the age of fix- 
teen years, outof the polleffion, and againit the will other 
father or/mother, or of {uch perfon.as thea thall happen to 

have byany lawful means the‘order, keeping, education, or 
governance of any fuch.child, he fhall fuffer two years im= 
somethin 


PE eb a Sain 08 8S 
child, or by fecret letters, meflages, or otherwifc, contract 
matrimony with her (except with confent of fuch.as have 
titleof wardhhip), he fhall fuffer imprifonment for five years, 
or elfe-pay a fine, to be affefied in the ftar-chamber ; one 
moiety tothe king, the otherto the party grieved. _ Befides 
this, it was provided, that if any woman-child, above the 
age.of twelve, and under fixteen years, confent to fuch 
contrat, then the next of kip, to whom the inheritance . 
fhall come alter, her deceafc, thal! immediately enjoy all: 
her lands in poffeffion, reverfion, or rentainder, daring the: 
life of fuch perton as fhall fo contract matrimony. The of 
fences herein defetibed are to be heard and determined in 
the flar-chamber on 2 billof complaint or, information, and 
before the jultices of alle by inquiftion or indiStment. a 

‘Turse areall the flatutes which were made 
crimes in the reign of queen Mary and her confort. it re-* 

ricer toeltahenenirl taeeiol ia ing 
J ingaltend jut q 
re dibs oo wipe peting wince, ete, ceiany che 
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ftatute of Richard HT. ifitefided in ‘relief ofthe CHAP. 


3 je€ againft malicious t upon flight accufis 
tions ; but as this authority was eneruffed only to” one be 
jute hoa nga ychey fate 3 Hen. VIleegete PRUE TP St 
a8, and gi or as janet heap, 
one to be of the who were to bail perfons main- 
pernable by law till the feffiqns or gaol-delivery, and vocer~ 
thither fuch bail; “under the penalty of rol. “ However, 
the reftridtions of this ftatute had been difregarded, and the 
authority to let perfons to ball had’beén abufed. ‘For tho” 
the af¥ requires two juftices at leaft to difcharge this office, 
it becathe ult! for one to zake the bail, and infert the name 
of a brother juftice, ‘who was feldom prefent. By'this 
ice, thé bifinets Was cohduéted' either with the fo- 
pnity nor caution which was required; and it often 
happened that’ perfons ‘not properly bailable were let to 
ing nce that the charge amounted only to fif- 
‘© remedy the former inconveniences, feveral 
fions were made by fat. x and 2 Ph. and Ma. c. 13. 
rev as to the queftion of bail, who are and who are not 
titled to thavindulgence, it ordains, that flat. * Weftar. 1. 
€.15, fhall in future be the law of bail and mainprize. 
Secondly, that what pafles ‘before the jultices’ may ‘be 
kuown and examinable afterwards, it diseéts, that-when 
any one is brought before'them on a charge 6fmanflaughter 
AN ge deen a eer Seca 
bth take the charge againft the party, in 
; and fhall alfo" take the examination of the party 
P 3 which is the firft authority given by our law to 
Gakes isn 0% 0 ont amnoeay, it being gene- 
a, thar memo pradere feis Thefe exa- . 
n to be to the next gaol-delivery’. 
2 sper ok ae this bail- 
Rhee ist be certied allo wo the paligiverrs 
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samthe accufed be admitted to bail. 
Es seroma ese) inte 4 
m4 ing. the material evidence given upon the inqueft : ‘and 
* akepenedntiararinaecny empowered 10, bind 


inJike manner as the examination and bailment. In de- 
fault of this, ereeineeaes ities an pattie 
by the juftices of gaol-delivery. 44 pate 
«As thefe_provifions concerning prapindticaiins by 
the-above ftatute ordained only in cafes. where the party 
was letto bail, it is enacted by ftat. 2.and 3 Phil. and Mar. 
¢. 10. that they fhall be taken where-the perfon acculed is 
committed to cuftody. It is tobe obferved, that the coun- 
ty of Middlefex and igang mmie eyder ret 
‘and-2 Phil. and Mar, ¢. 13. ¢ ¥ 
We ghall now {peak of the thrée-Aarutes of award 
VI. and: queen Mary, concerning witneiles in. cafes ‘of 
treafon ; the fate of which {tatuces has been very-fingulars 
being difregatded while in force, and even fuppofed to be 
vaepealed 5 ill having Jong lain dormant, they were, upon 
further confideration, held to he in force ; again efteemed 
as repealed ;-and at length regularly obferved, and looked 
ouponyas. apart of our criminal law. During thef re- 
verfes, they were confidered in various lights, and under- 


went very diferent conftrudions. tee 
ee ee ee 
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as others think, and hittory. provesy one. witnels (or'no © 
witneis+) had been held fufficiens-te grove thin, as it was to 
prove any other crime ; whatever “the occadion, 
it was ordained by flat. 4 Ed. WI. c.12, and: by fat. 5 
and 6 Ed. VI. c.a1. thatno perfon fhall be indicted, ar 
raigned, condemned, convicted, or attainted for any trea~ 
fon, petit-treafun, or mifprifion of treafon, walefs he be 
thereof accufed by. two fufficient and lawful witnefles, .as 
the firft Mature fays, or two lawful accufors, as the latter 
exprefles it ; to which it is added/by she latter ftatute, that 
they hall, upon the arraignment, if living, be brought 
in perfon before the accufed, to.avow, and maintain what 
they have.tofay. After thele two statutes, the ftatex and 
2Philsand Mar. c. 10. enasts generally, that all,zrials for 
treafon fhall. be had and ufed only according to the due or- 
sSer-and courfe of the common Jaw of this realm, and not 
otherwife. The quettion which has arifen upon this ftature 

vis what operation it has upon thofe two ftarutes of Ed- 
coward VL, The opinions upon this queftion have been 
. Yarious at different times. 

» Wrefind, very foon after the Ratute had been paffed, 
namely, in ® 22nd 3 Phil.andMar. and more folemply in tho 
fourth year, the judges came to a refolution, that the flatute 

‘of Edward V1. was repealed by that of Philip and Mary. 
Butthey confidered this repeal as: partial, and founded a 
diftingtion upon the particular wording of the laft act. The 


Atatutes of Edward V1. requiring two witnelies to indict, 


4 convigt-and attaint.s the ftatute of Philip and 
pie ae that all:trials fo: «reafon fhall be accond- 
“Sng due order and courfe of the common law ; they 
, that, at leaft the trial, there was no longer 
of two witnelles. ‘The praétice of the courts fee 
tine ae a A 
Sipe Agneta 
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Yen iy Wie judigen For ie al te fase eae during the 
vibe seg, de Renae of awed VL are either 
‘forgotten; or, whea any argument is attempted tobe . 
mM - foanded on them, Saeeaet Sealant ne as 
‘repealed, and no longer in forces, =) 5 © 

Inv the reign of Charles 1. we find that Tord Cok i ina 
work publithed after his death , s, exprefles himéelf of opinion 
that the flatutes of Edward VI are fill Min Force? Sir 
Matthew Hale has given divers conteadi@ory opinions 
upon this point. In his Siimmary, he is clear that two 
witnefles are neceffary on the triad, notwithitanding the 
ftatute of Philip and Mary*, _Lithis Pleas of the Crown 
he politi ly that two. witneffes are required upon 

only, and not upon the trial*s~ In ano- 
place he reprobates the diftinélion Between the iindigt- 
‘ment and trial, lodking on the indi@ment as an infépara- 
ble incident to the trial, and in truth a part of it) How 
ever, in the fame paflage, he speaks very doubtfully as'to 
the main queftion ; though a little further on” he fpeaks 
of wo witnefles being required by the ftattite to be examin- 
“ed face to face in cafes of treafon; which muft be meant 
of fat. sand 6 Kd. V1. ‘Thus did this great lawyer differ 
from himfelf upon this point. 

We thal! now Goalider the opinion of lord Coke ; 
which, being more decifive than that of the former \wri- 
ter, and “which has been adopted by fir Mi- 
chad Fy may! be confidered as clofing this quettion, 










os See 
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trial, but an ed fast ie for the Ri 
Miidence ef witne]fes to the jivry is no part i 
by law, the trial tn that cafe is not by wwitneyis, but by the 
verdy?of twelve men ; and fo thete isa manifelt diverfity 
between the evidence to a jury, anda trial by jury. When a 
the ftatute fpeaksvof trials, awarded, that expreffion, he 
fays, proves thatithad in view the vertire facias for trial 5 
for'neither the indi@ment nor the evidence ean be faid to 
be awarded*. Thus far our” author has explained himfelf 
Upon this doubt, in a manner that may be thought ex- 
tremmely technical "and refped ; But he feems to Jay fome_ 
ftrefs upon it, and to be perfoclly fisted that he is right. 

‘Upon this idea our author goes on, and is of opinion 
thatthis ftatute of Philip and Mary had ‘a very different 
obje& from that which had till then been generally fup- 
poled". He thinks ic was intended to abroguie all adls of 
parliament preferibing a different method of trial from that 
according to the due order and courfe ‘of the’ common 
law. Many provifiohs introducing ‘new trials had been 
made in thé reign of Henry VIII. and furely never was 
there a period inourlaw, when a reformation of this kind 
‘was more wanted ; that the common Jaw might, i in this 
a be brought back to its firit Principles. > 

“Po give fome ififtances of thefe innovations i in thecourfe 
aie dation ni j 18 ad Been onttned byfat. 23 Hen. 
VIITie. 4: thar treafons in Wales; and where the king’s = « 
writ runneth not, fhould be ttied by fpecial commen in 
: ae asthe king thould appoint. By ftat. z} Hen. 
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ven, on which execution might ‘series By fat... 33 
Hen. VII 23. ‘perfons.,charged with treafon, or mil- 
being, examined by three, of the council, 
id vehemently fufpedted by them, might be tried by {pe- 
cial commiffion in any county : by this at, too, the pe- 
Femptory challenge of thirty-five, in cafes of treafon” and 
of treafon, was taken away. By ftat. 28 Ed. 

[Le 13 a trial de medictate Was allowed in treafon. 

Aut thele atts (and there are feveral others) intraduced 
a mapner of trial derogatory to the due order and courfe of 
the common law ; he therefore confiders then: as repealed 
by the ffat. 1 and 2 Ph. and Mar. c. to. and the regular 


ed 


. and ancient order of proceeding’ reftored *. 


As to the tWo ftaturcs of Henry VIII. refpeting trea- 
fon out of the realm, and piracy, there is no particular 
ebfetvation made by our author in this place 5 but in other 
parts of the fame work, he {peaks of them as {till in force. 
Probably he thought, confiitently with former judgments, 
that.as thefe ftatutes extended the mode of trialaccording 
to the order and courfe of the common Jaw, in the room 
of a proceeding by the civil law, it would have been in- 


confiftent with the explanation above given, to have fup- | 


poled thefe provifions repealed, which fo far tended to ef- 
tle a oy pan and Mary. 
2.and 3,Phil. and Mar. agreed that 
i Be ay ty 

- ve 


4 “Dain sipinice of ight Cokes adopted by fir Michael 


Fofter, who has added his own thoughts upon the queftion. 
He thinks the legiflature plainly indicated their, opinién 

._ Soncetning the objeét of the flat. Ph. and Ma; whem by 
“another claule of it they enaé, thatin all cafes of high- 
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counterfeiting the king or queen's fignety privy Realy eréat hy 
=~ hall be obferved'and kept, as heretofore hath been ufed 

by the common law of the realmy any law, ftatute, or “mM A 
otheg thing to” the contrary notwithftanding : fory if the 
former claufe had been intended by the legiflature to take 

away the neceflity of two ywitnelles in ail treafons, why 
fhould they have added this to take ic away in fome? It 
would have been ufelefs and nugatory ; whereas it moft 
certainly was meant to effettuate fomething which was 

not within theformer part ofthe 2G. He thinks this is 

made very clear by the elgventh chapter of the fame fta- 

tute, which enacts, that in cafes concerning, the coin 
therein enumerated, offenders fhall be indidted, tried, { 
conviéted, or attainted, by fuch lite evidence, and in fuch 4 
manner and form as hath been ufed and accuftomed with- 
inthis realm, at any time before the firx/! year of our late fo- 
vereign lord king Edward V1. by which claufe the matter 
of evidence is extended as well to the trial as the indigt- 
ment ; and the time feems to be pointed out whenitwo 
witnefles firit became neceflary’. 

Tvs, though not by the commondaw, yet by fat. 2 
Ed. V1. c. 12. two witnefles are required both om the in+ 
di&ment and trial for high-treafon, pétit-treafon, and mif- 
prifion. of treafon 5 and-by <_ 6 Ed. VI. c.at. 
they areto be brought face to face 

Iw addition to What has been. faid eee fas, 
mous ftatute-1 and 2 Phil. and Mar. c. 10. it thould be 
remarked, that after thé claufe ordaining all trials tobe 
fad according to the common laws of the realm, there is - 
another which provides for the trial of treafons made ly 
that aé, much in the manner and terms wfed by ftat. 5 and 
—— G Ed. Vic. 11.95 for it ordaing, that Upon the arraige- 
if ment for any treafon mentioned jin this aét, all gerfons 
. Be 
i ~ 4 Fol, 239, ° 
Kka . (or 
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P. (or two of them at the leaf) who thall write, declare, con 
thall,’ if living and within the realm, be brought forth in 
perfon before the party arraigned, if he require the fame, 
andobject and fay openly in his hearing ‘what they,can 
againft him, concerning the treafons in the indiétment. 

« Es fupport of lord Coke’s opjnion, it miay be remarked, 
that the very words of the ftatute of Philip and Mary up- 
on which this queftion arofe, are ufed in ftat. 13 El. ev 1. 
ina manner which plainly demonftrates them to have been. 
then underftood as he fuggefts. That act fpeaks of per- 
fons attainted according ta. the ufyal order and courfe of the 
common laws of this realm, or according tothe aft madein 
30-Hen. VIII. intitled, an a8 concerning the trial of trea~ 
Sons committed out of the king's dominions, This feems 
like a clear parliamentary expofition of the words; and'to 
bein itlelf conclufive, that they were intended to mark) 
the common-law tridl, in contradiftin@ion" to that and’ 
other new ones ordained in the time of Henry VHT. ~ ia 
Uron thefe ftatutes arifes an obfervation, which none 
of the above writers have made, but which fhould 
be taken into confideration, in order to underftand this 
point fully. Inthe wgeetvs part of this Hiftory it-has 
been remarked, that the office of the grand inqueft was 
to prefent offenders on their own knowledge, and that it 
often happened for a ‘a perfon to be indicted without any 
one appearing as profecutor, or accufor. When it after- 
wards becaitie. the cultom to hear the informations’ of 
‘others, and upon this ground to find the indiétment; it, 
was tule of evidence that the accufor, as he was 
who had preferred the charge to the grand inqueft, fouls” 
not be a withels to prove the fact in court; becaufe* 
he mes fuppofed to be i the fame mind be wal iar u 
© # Vid. Sint. vol, TIT. 136, 
¢ when 
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when he delivered his information and inftead of a con- 1.4 P. 


firmation and corroboration, as there ought to be, he could 
only give the jury 2 repetition. of what he had before faid., 
. Apracrice like this tan only be explained by récurring 
to'the original Of the trial by petty-jury. We shave feen 
that the petty-jury were originally brought ay toitnefé, 
to Ueclare'orf their oath they opinion as to the guile or in= 
nocence of the party charged by the indiétment. Tt was 
therefore above all things expedient, that no perfon who 
éither had'Béen ofthe former jury, or had appeared be- 
fore them ‘as profecutor of the indictment, fhouldibe allow- 
ed'to join himflf to thofe who were to try the propriety of 
his agt. ‘Ie was, accordingly, a rule eftablifhed in» the 
feign of Edward I. that no indidtor fhould be on’ the 
petty-jury*. In procefs of time, the petty-juryuled'to 
tke occafionally other helps than their own knowledge 
they-ufed to read depofitions of abfent perfons, and fome- 
times hear witnefles ;, but as thefe papers or perfons were 
éalled in therely as affiftants to them, and the trial was {till 
corifideréd aS preferving the character of the old proceed- 
ing Unaltered by ‘this innovation, it was nothing more 
than réafonable that the ancient rule fiould be ftill adbered 
to: and that as thofe who baat the indiétment 
Could'not be of the petty-jury ; fo fhould not, 


in the light of witne/és, ailitt in informing that jury. 
be 8 feems to'have continued invariably the praatice 
e We hiave already {een that it was enadt- 
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sak sitions though it was faid not to hold in mifdemea. 


Ors, ‘contrary to the opinion in the time of Edward JII.*, 
Tt appears that this rule -was itil preferved at the time of 
Si te ia el ee 

and Mar. it was agreed, among{t other things, by all the 
judges, that it was a good challenge to a witnefs to fay, 
he was one of the accufors ; that is, one of thofe who 
were witnefles on the indiétment: for, fays the book, 
accufors and. witnefles fo far differ, that the former. offer 
themielves voluntarily, buntlie latter do not come till they 
are called ; and therefore an accufor feems hardly un- 
biafled +, 

Tus being. the prevailing opinion, it is beyond a 
doubt; that a new regulation refpedting evidence was 
made bythe ftatutes of Edward VI. independent of the 
number of witnelles. The very ftile of ftat, 5 and 6 Ed. 
Vik c. 11, feems to intimate, that the bringing before the 
court the accufors who had been examined before the 
grand jury, was fomething new. For it) enacts, with 
fothe earneftnefs and precifion, that“ the faid accu. 
“fors at the time of the arraignment of the party 
“accufed, if they be then living, foal be brought in per- 
‘fon before the party fo acculed, and avow and maintain 
“\that they have tovfay againft the (aid party, to prove 
him guilty of the treafons contained in the bil] of indict. 
“ ment laid againft the party arraigned; unlefs the faid. 
party arraigned ‘hall willingly, -without violence, con- 
“ fels the fame,” Ifwe can relyupon a co-temp wary X= 
potition of thefe ftatutes of Edward VJ..and Philipand 
Mary, this was the opinion held by che learned of thole 
cays. For-at a meeting of the judges, to which,we avg. 
Uefore alluded, in the fourth year of Philip 2nd Mary, they, 

others > 
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cording to the order of the common law; and not other- | ¢ HA P. 
wifes and asa common-law trial isby a jury and witnefis, baits 
and nat by accufers; therefore, upon trial of any treafon Soe 
under-ftat. 25 Ed. II1. there needed no aceajors 5 that is, Sie 
the yitnefles to the grand jury were not to be called onthe 
trial, and brought face to face to the prifoner, according 
to flat. § and 6 Ed. VI. though accufors {till expeSted to 
be at the finding of the indiétment *. 

As to thenumber of witnefles, we find, that before the 
repealing “ftatute, and whil? the ftatutes of Edward VI. 
were unqueftionssly in force, the effedts of thefe provi- 
fions had been baffled by fome fingular explanations. It 
was refolved in the aft of Mary, that if a perfon knew 
the fact of his own knowledge, and told it to another, 
that other perfon would make a good fecond witnefs, under 
the ftatute of Edward VI.; and in the like manner, he 
who heard ir at fecond or third hand’. When fuch ttrain- 
ed interpretations were adopted to get rid of the check put 
on ftatesprofecutions, while thofe beneficial laws were ia 
force, we cannot wonder that they fo readily availed them- 
{elves of this ftatute of Philip and Mary, and pronounced 
it a repeal in that refpect of the ftatutes of Edward V1. 

‘Waren this point was fo fettled, and trials were conducted 
in purftiance of it, every thing fell back into its old ftate. 
Thefe two ftatutes were the only provifions which hadever 
‘been made as to evidence, either defining the quality or 
number of perfons whofe teftimony fhould be neceflary to 
proves faa ; and when they were looked onas repealed, we * 
neadonly turn back to former periods to judge what fecu- 
‘rity was left for perfons labouring under the weight of a 
profecution for treafon. Trials for treafon at common e 
law, notwithftanding the boafted fecurity of juries, were & 
certain mode of deftroying aman, Juries feem to haye 
fusreridered to the Court their sight of judging*and deter. 
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Pe nining... They toconvict without af witnefs, 
Be oy thofe ss Reaper ya 
= the contents amounting to nothing but 


“they might by law, and they often did in faa, 
f oe upon the arraignment, withoutany thing like proof, 
‘This ‘was a ferious uatter,in cafes of treafon, where fat 
fion,, Prejudice, “and intereft, carry men {fo far. The law 
was thé fame in allcafes of trial*by jury, in common felo- 
nies and mifdemeanors ; but in thefe inftances, it was not 
pregnant with fuch bad confeguences as in the former 5 
there was not ufually that heat in profecuting ; and, in, the 
Jatter, the judgment did not reach to life.. 

"Yue ftatute of Edward VI. in snaéting that the accufors_ 
' hotldappedr atthe trial, legitimated a telfimony to which 
péfore there lay @ legal objéétion ; and this provifion feemed _ 
j to'be equally expedient for the profecutor apd defendant, 
‘The profeeutor, on the Credit of whole teftimony the bill 
had been found, gained, ‘by the ftatutc, a right of avewing. 
and maintaining what he, molt likely, wasalone, or belt, 
I able'to tellify. ‘The prifoner, who was thus enabled to, 
n crof-examine the moft fotmidable of the witaefleS again 
him, being thofe on, whole teftimony the bill. was found, 


sald 


fo far obtained a great advantage, 
f Howsvea, though thefé benefits of the fatute were thus 
& for a time defeated, another provifion. refpeding,witnef~», 


i fes ‘fees to have had fome of thofe good effects on trials of 
a Fig which this ftatute was intended to, produce intrials, 
. Of treafon, "The fut. 1 and2 Ph.and Masc. 13..direds.. 

jullie of the peace tobind by secognifance all perfons 

who declare any thing material re(peéting any felony, to ap-\' 

A pear at the next gaol-delivery, and to give evidence againit), 
eter eae at fez eer ‘and, as it 

is ly exprefied an fiat. 2 a ne T0.,, 
ate meth er ‘obliging perfons arava 
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both on the indi&ment and on the trial, took away the © 
challenge to. accufors, and gave the prifoner that candid. __— 
~ and open trial fo much to be wifhed. Ife cpg peonty 
a conjecture, itis, moft probably, from the time of thefe MA 
two ftatutes that we are to date the difule of this challenge s 
to an‘iccufor. ‘This challenge was fupported upon the 
principle, thatan accufor was a volunteer, and fort of para. t 
ty, and therefore not entitled’ to,that credit which an ine 
different witnefs enjoyed, who appeared and delivered his 
evidence under the compulfioneof legal procefs. — An ac 
cufor was now compelled to give éviderice equally with a 
witnefs, and ftood thereof in the-famie legal’ fituation ©. 
When perfons were bound in the fame manner to give, 
evidence in cafes of treafon, there was no reafon why the 
like analogy thould not operate with refpect to them ; and_ 
that the evidence of an accufor fhould in that cafe be in, 
the like manner legal and valid. This probably. foon be 
came the law and practice , for in the time of queen Eli- 
wabeth, the diftinction between an accufor and a witnefs. 
feemed quite forgotten. A veltige however of this old 
law feems’ fill to remain in the pra@tice of indorfing on 
the. indictment the names of witnefles examined before the 
grand jury : this, as has.been before obferved, might origi- | 
nally be intended to thew the court who were the accujarry 
and-on that account were to be challenged, if attempted , 
bra be produced as witre/és*. 
© Arrer all, fiotwithitanding the repeal of the Gatos 
of Edward VJ. and the many-inftances which follow in. * 
thefublequent reigns of a and oppreffive proceedings 
sag. as 
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eee: P. on trials, the reigns of Edward VI. and queen Mary con- 
iv ftitate'a period when a jury firft began to be a fair and effec- 
‘pw oe tive tribunal, affuming the right of judging for itfelf; and 
PHILIP 204 when perfons whofe fate was to be determined by their ver- 
dig, repofed a full confidence in their uprightnefs, ginde- 
pendence, and ihtegtity: “There is an inftance in the reign 
of Philip and Mary, where'ajury perfifted in acquitting a 
* ftate prifoner, agtin{t the Wiredtion of the court, and, it 
was well known, againft the wifhes of the fovereign. 
Whatever judges might pronounce refpedting the exifting 
law, it never went from the memory of prifoners, that a 
Matute had once exprefsly declared, there fhould be two 
witneffés to prove a treafon, and that they fhould be called 
face to face. As to trials of felony, it was an exprefs re- 
commendation of queen Mary, at the beginning of her 
reign, to her judges, that they fhould fuffer prifoners to 
call witneffes for their defence, 

‘Te defence of prifoners, in all criminal profecutions, 
feemed to depend on the like indulgence, and not upon any 
right to call. witneffes ; for inftat. 1 Ed. VI. cot, feet. 6. 
where a proceeding by indictment before juftices of the 
peace in feflions is directed, it was thought neceffigy to 
ordain, that the party arraigned jhall be admitted to purge , 
or try his innocence by as many, or more, witnefles, and 
of ‘as good honefty and credence, as the witnefles which 
depofed againkt him, 

‘Tus many circumftances contfibuted a&tually to ren- 
der this mode of trial a more deliberate and complete exa-. 
mination of a matter of criminality than it had ever beely 
before. . While enlarged notions refpe<ting the power and 
. jmportance of this inftitution began to ae it was 

more and more confidered as independent in fome degiee 
of the court, and as haviag an authority‘and judicature of 
pa eerie diane put ca as he feenn the, 


- * Sir Nichols Frspora, 
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